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NAVAL LAW REVIEW 


A Juridical Examination of the Israeli Attack 
on the U.S.8. Liberty 


Lieutenant Commander Walter L. Jacobsen, JAGC, USN* ** 


Following the Israeli attack on the U.S.S. Liberty, there were conflicting 
accounts of the event. Many questions remain unanswered. In this article, 
LCDR Jacobsen provides an analysis of the attack in light of existing 
international precepts as they relate to intelligence gathering, freedom of 
the seas, aggression, and self-defense. Following this analysis, the author 
concludes that the attack was not supportable in international law and 
recommends a thorough, public investigation into the attack by the United 
States Congress. . 


Prologue 


On June 8, 1967, Israeli jets and torpedo boats attacked the U.S.S. Liberty 
in the eastern Mediterranean, killing thirty-four Americans and wounding 171 
more. The attack took place during the Six-Day War, so called because of the 
spectacular success that Israel had in defeating the forces of Egypt, Jordan, and 
Syria during that regional conflict. This is the first legal study of that attack.' The 
accepted explanation for the attack has been that it was a tragic mistake. Using this 





*Lieutenant Commander Walter L. Jacobsen is presently serving as Staff Judge 
Advocate for Commander, Iceland Defense Force. He received his B.A. degree from 
Northwestern University in 1972, his J.D. degree from Suffolk University in 1975, 
and his LL.M. degree from the National Law Center at George Washington 
University in 1985. This article is based on a thesis submitted as part of the author’s 
LL.M. degree work at George Washington University. 


**The views expressed in this article are those of the author and do not reflect the 
official policy or position of the United States Government, the Department of 
Defense, the Department of the Navy, or the Naval Justice School. 


1. There is a passing reference to the attack on the Liberty in Professor O’Connell’s, The Influence of 

Law on Seapower (1975). It reads: 
On 8 June 1967 Israeli torpedo boats and aircraft attacked the U.S.S. Liberty, an electronic 
surveillance ship which was monitoring Israeli transmissions from the high seas during the 
Six Day’s War. (The identity of the ship appears to have been mistaken.) The fact that 
something is done does not make it legal and Israel is reported to have paid over $3 million in 
compensation. The illegality may have lain in the attack on a neutral ship or it may have been 
compounded by the fact that the attack occurred on the high seas. 

D. O’Connell, The Influence of Law on Seapower 127 (1975). 
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official explanation, there are really no international legal issues to discuss. Since 
the attack, however, several researchers have been at work digging out additional 
facts that shed an entirely different light on the incident. One of the researchers, 
Lieutenant Commander James M. Ennes, Jr., is a survivor of the attack. 

A unique aspect of this study is its almost total reliance on authoritative 
unofficial sources? for facts. Little reliance has been placed on officially published 
records about the incident.’ It is only with the appearance of exhaustively 
researched, unofficial sources that the international legal issues raised by the 
attack have come to light. 


I. FACTUAL SETTING 


If we agreed that armed attack can properly achieve the purposes of the 
assailant, then I fear we will have turned back the clock of international order. 
— President Dwight D. Eisenhower 


There is nothing so powerful as truth and often nothing so strange. — 
Daniel Webster 


A. The Six-Day War 


The Six-Day War, lasting from the 5th to the 10th of June, 1967, may have 
started because of the Soviet Union’s efforts to unify the Arabs. The Soviets had 
been encouraging President Nasser of Egypt to show more support for Syria in the 
face of a perceived Israeli attack.‘ The Russians intended to unify the Arabs under 
Soviet influence.’ Instead, given the military alliances between Egypt and Syria, 





2. The principal unofficial sources relied upon are: J. Bamford, The Puzzle Palace: A Report on NSA, 
America’s Most Secret Agency (1982), J. Ennes, Assault on the Liberty: The True Story of the Israeli 
Attack on an American Intelligence Ship (1979); S. Green, Taking Sides: America’s Secret Relations 
With a Militant Israel (1984); D. Neff, Warriors for Jerusalem: The Six Days That Changed the 
Middle East (1984); S. Steven, The Spymasters of Israel: The Definitive Inside Look at the World’s 
Best Intelligence Service (1980); Ennes, The U.S.S. Liberty Affair, The Link, May-June 1984, at 1; 
The Official Israeli Excuse, The Link, May-June 1984, at 11. 

3. The principal sources of the Government of Israel version of the attack may be found in: Goodman 
& Schiff, The Attack on the Liberty, Atlantic, Sept. 1984, at 78; M. Greenberg, The Attack on the 
‘‘Liberty’’ Incident (Israeli Defense Forces History Department Monograph, June 1982); U.S. Navy 
Court of Inquiry to Inquire into the Circumstances Surrounding the Armed Attack on U.S.S. 
Liberty AGTR-5 on 8 June 1967 (page 3 of document 45 of exhibit 48 contains the first Israeli 
justification for the attack from Lieutenant Colonel Bloch); Y. Yerishalmi, Preliminary Inquiry (July 
21, 1967)(a one-man preliminary judicial inquiry into the conduct of members of the Israeli Defense 
Forces during the attack on the Liberty). 

4. D. Neff, supra note 2, at 58-60. 

5. Id. at 53. 
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and finally Egypt and Jordan, the Russians probably unintentionally drove the 
region to war." 

On the 16th of May, Egypt requested that the 3,378 members of the United 
Nations Emergency Force, who patrolled the Egyptian-Israeli border on the Egypt- 
ian side, be removed. The removal of the United Nations troops from the border 
also meant their withdrawal from the lonely outpost at Sharm el-Sheikh, where they 
had overseen the free transit of ships bound for Israel through the Gulf of Aqaba 
and the Straits of Tiran. After withdrawal of the United Nations troops, one 
question raised was whether the Egyptians would try to close these Straits. The 
Israelis let it be known that closing the Straits would be considered an act of 
aggression and a cause for war.’ During the night of May 22-23, 1967, President 
Nasser announced that he was, in fact, closing the Straits of Tiran to Israeli 
shipping. It was clear that there would be war, and Israel was ready. 

The Israeli military establishment and the intelligence services were partic- 
ularly anxious for a showdown with the Arabs." Israel possessed nearly perfect 
intelligence capabilities.’ One Israeli intelligence officer said, ‘“The Arabs had no 
surprises for us; we knew what they had and where they had it.’’"” 

Israel’s actual justification for the use of force against Egypt was its charge 
that, in the early hours of the 5th of June, Egyptian land and air forces had moved 
against Israel."' 

On the morning of June 5, 1967, waves of Israeli jets flew over the Sinai 
Peninsula from the Mediterranean Sea and proceeded to destroy the Egyptian Air 
Force on the ground. The jets had traveled so low over the water that they had 
disappeared for a time from ground-based radar stations. It was a tactic that had 
been practiced for the previous two years.’? In the first minutes of the attack, 
precision runs destroyed every first-strike forward airfield in Egypt.’ At the same 
time, Israeli attacks of lesser magnitude were being made against targets in Jordan 
and Syria. After the devastating June 5th air attacks against Egypt, Jordan, and 
Syria, Israel completely dominated the skies over the southeastern Mediterranean 
region.'' 

By the 6th of June, Israeli land forces were more than halfway to the Suez 
Canal along the Sinai Mediterranean coast. By the next day, Sharm el-Sheikh and 
the Egyptian side of the Straits of Tiran were in Israeli hands. With the capture of 





6. Id. at 60. 
7. Id. at 87. 
8. Id. at 58. 
9. S. Steven, supra note 2, at 228. 
10. L. Velie, Countdown in the Holy Lend 125 (1969). 
11. 22 U.N. SCOR (1360th mtg.) at 1, U.N. Doc. S/P.V. 1347 (1967). 
12. D. Neff, supra note 2, at 32. 
13. S. Steven, supra note 2, at 231. 
14. D. Neff, supra note 2, at 204; J. Bamford, supra note 2, at 221. 
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Sharm el-Sheikh, Israel’s originally stated war aim had been satisfied; ships could 
once again pass through the Straits to the Israeli port of Elath. Israeli troops 
continued through the Sinai, however, and reached the Suez Canal on the 8th of 
June. By this time, Egyptian resistance in the Sinai was effectively finished, and the 
airfield at El-Arish was functioning as an advanced Israeli air base.”° 

Prior to the Six-Day War, Jordan had made a last-minute alliance with 
Egypt. This was to be a costly venture. Israel was confident of victory over Jordan 
and wanted to fight the Kingdom. To avoid having to give back the fruits of 
conquest, however, Israel knew that she would have to be able to sustain the 
argument that she had been the victim of aggression.'* Accordingly, when Israeli 
intelligence intercepted radio signals from Egypt describing the crushing defeat 
Egypt was suffering, the Israelis broadcast untrue accounts to Jordan of an Israeli 
defeat by Egypt.'’ King Hussein then ordered his ground forces into action against 
Israel.'* In some of the fiercest fighting of the war, Israeli Defense Forces attacked 
Jordanian East Jerusalem and the region known as the West Bank. By the time the 
United Nations-sponsored cease-fire was being honored by both sides, at 4:40 a.m. 
local time on the 8th of June, Israel had conquered the West Bank and East 
Jerusalem. The United States became aware of the Israeli signals deception and so 
informed the Israelis.'® The Israelis suspected that the United States somehow knew 
what they had done.” 

The Syrian front had been comparatively quiet. Although there had been 
exchanges of artillery fire and Israeli plane attacks, the Syrians had made no major 
moves in the war.” As resistance lessened in the newly conquered Egyptian and 
Jordanian land, however, Israeli Defense Forces were being prepared for an 
offensive against Syria.” On the 8th of June, heavy air and artillery bombardment 
of Syria began and was reported by United Nations observers.” On the 9th of June, 
Israel had still not attacked and both Syria and Israel announced acceptance of 
Security Council Resolution 235, which called for a cease-fire, with the only 
exception being that Israel reserved the right to take defensive measures.” Later 
that day Israel attacked, claiming a cease-fire violation by Syria.” It was clear from 





15. Smith, The Violation of the Liberty, U.S. Naval Inst. Proc., June 1978, at 62-64 (it was off the coast 
near El-Arish that the U.S.S. Liberty would arrive on the morning of the 8th of June). 

16. S. Steven, supra note 2, at 234. 

17. Id. at 233-34. 

18. Id. at 234. 

19. Id. 

20. Id. at 234. 

21. D. Neff, supra note 2, at 254. 

22. S. Green, supra note 2, at 222. 

23. Id. 

24. 22 U.N. SCOR (1352th mtg.) at 15-16, U.N. Doc. S/P.V. 1352 (1967). 

25. S. Green, supra note 2, at 223. 
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the start that Defense Minister Dayan ordered the attack on Syria, not because of a 
cease-fire violation by Syria, but because of Egypt’s total defeat and the reported 
. collapse of the Syrians.” Later, he stated that his purposes had been to put Israeli 
settlements out of Syrian shelling range and to teach the Syrians a lesson.” Before 
the next cease-fire between Syria and Israel took effect, Israel had conquered the 
Golan Heights and the southwest corner of Syria. Only strong diplomatic action by 
the Soviet Union prevented further Israeli conquest.” 

At the outbreak of the Six-Day War, on June 5th, a spokesman for the 
United States State Department declared that America’s policy in that conflict was 
to maintain neutrality ‘‘in thought, word, and deed.’’”” Meanwhile, an intelligence 
unit uf the United States, the U.S.S. Liberty, would arrive on station off the Gaza 
Strip on the morning of the 8th of June 1967. 


B. The U.S.S. Liberty 


The U.S.S. Liberty was a commissioned ship of the U.S. Navy, manned by 
U.S. servicemen who were subject to military discipline. Its ‘‘passengers’’ were 
military cryptologic technicians from the U.S. Navy Department who were rou- 
tinely augmented by a small number of U.S. Government civilian employees. The 
ship was a World War II Victory class cargo ship that had been taken from the 
national reserve fleet and reactivated as a highly sophisticated seagoing 
intelligence-collection platform that was capable of picking electronic communica- 


tion emissions from the earth’s atmosphere for research and analysis.” Her top 
speed was seventeen knots.*' The hull number of the Liberty, AGTR-5, was written 
in 10-foot high white letters on her gray sides, at the bow, and in small letters on 
each side of the stern. This meant that the Liberty was an auxiliary, noncombatant 
vessel of general or miscellaneous type, assigned to technical research duty and, in 
this case, the fifth U.S. naval vessel so classified.” To carry out her Middle East duty, 
in June 1967, she carried a complement of 293 officers and crew. 





26. D. Neff, supra note 2, at 265. 

27. Id. The reason for the Syrian shelling may have been the questionable means that Israel used to 
obtain Arab farmland below the Golan Heights for use by Israel. See D. Hirst, The Gun and The 
Olive Branch: The Roots of Violence in the Middle East 211-13 (1977); D. Neff, supra note 2, at 54- 
55. 

28. D. Neff, supra note 2, at 278-82. 

29. Id. at 213. 

30. For a discussion of the general background for the Liberty and her work, see J. Ennes, Assault on the 
Liberty, supra note 2, at 7-9; J. Bamford, supra note 2, at 212-35. 

31. J. Bamford, supra note 2, at 218. 

32. Ennes, The U.S.S. Liberty Affair, supra note 2, at 9. 
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The missions that the Liberty and her sister ships performed were con- 
ducted primarily for the U.S. National Security Agency (NSA).* The mission of 
NSA is to listen in on communications around the world from a variety of platforms 
and to acquire intelligence for the highest level of the United States Government.” 

To enable her to perform her listening work, the Liberty was equipped with 
a distinctive antenna array.* Admiral Thomas H. Moorer, a retired U.S. Navy Chief 
of Naval Operations, has said that the Liberty had clearly identifiable characteris- 
tics that made her the easiest ship in the U.S. Navy to identify.* One of the reasons 
for this ease of identification was a piece of equipment, known as TRSSCOM,” on 
the aft of the ship. TRSSCOM stands for Technical Research Ship Special Com- 
munication System and, when the system functioned properly, the Liberty was able 
to transmit information from her location directly back to the United States using 
the moon as a relay satellite.” The TRSSCOM consisted of a large, 32-foot antenna 
mounted on a special stand. Because of its unique appearance, the TRSSCOM 
array was frequently an object of curiosity to passing ships and planes.” 

The Liberty’s normal listening post was along the west African coast, but, 
with the potential of another Middle Eastern war, she was hurriedly ordered, on 
May 23, 1967, to move to the eastern Mediterranean.” She was eventually ordered 
to patrol in a rough dog-leg pattern on the high seas off the Gaza Strip," from a 
point off E]-Arish to a point off Port Said.” This location would enable the Liberty 
to give the United States a clearer picture of what was happening in the Six-Day 
War.* The Liberty was capable of intercepting major Israeli communications, 
including Israeli Defense Force brigade and division level communications and 
movement orders, and the radar emissions and radio transmissions from aircraft 
that were flying in the war.“ 

As the Liberty was moving into position, but while she was still fifty miles off 
Port Said, on the evening of June 7, 1967, the Israelis began recennaissance of the 
ship.* The ship’s sophisticated electronic gear detected an Israeli aircraft training 





33. J. Bamford, supra note 2, at 212-35. 

34. Id. 

35. Id. 

36. Moorer, USS Liberty: Questions Persist, The Washington Report on Middle East Affairs, May 27, 
1985, at 1. 

37. Pronounced ‘‘Triss-Comm,”’ this equipment was used for bouncing radio signals off the moon. 

38. Moorer, supra note 36, at 1. 

39. S. Green, supra note 2, at 228. 

40. Id. at 213. 

41. Id. 

42. J. Bamford, supra note 2, at 220. 

43. Id. at 217. 

44. S. Green, supra note 2, at 224-25. 

45. Id. at 225. 
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its missile guidance radar on the ship as though preparing to fire,” Instead of being 
alarmed, however, the members of the ship’s electronic research department played 
electronic ‘‘games’’ with the aircraft by distorting the ship’s electronic image.” 

Prior to its arrival, the Liberty’s commanding officer, Commander William 
L. McGonagle, U.S. Navy, had requested that a destroyer be stationed within five 
miles of the ship to protect it. Commander McGonagle was, no doubt, painfully 
aware that his ship was virtually unarmed, with only four fifty-caliber machine-guns 
for protection, two mounted forward and two aft. These were of little use against the 
modern weapons that were then in use in the Middle East. On the 6th of June, 
Commander McGonagle received his reply from the U.S. 6th Fleet: ‘‘Liberty is a 
clearly marked United States Ship in International waters, not a. participant in the 
conflict and not a reasonable subject for attack by any nation.’ In addition, the 
Liberty was told, U.S. jet-fighter protection was ten minutes away.” 

The Liberty’s orders called for her to be at least 12.5 nautical miles away 
from Egypt, since Egypt claimed a twelve-mile territorial sea. She was to go no 
closer than 6.5 nautical miles to Israel, since Israel claimed a six-mile territorial 
sea.” In fact, the Liberty stayed in international waters and never entered the 
claimed territorial seas of either Egypt or Israel.*' 

As the intelligence ship approached its patrol area, a Notice to All Mariners 
(NOTMAR) was broadcast on the international distress frequency and was received 
by the Liberty. It read: ‘‘Warning: The attention of mariners is drawn to the 
possibility that lights along the Israeli coast may be extinguished without prior 


notice.”’ This was followed by another broadcast message: ‘‘Warning: All vessels are 
required to keep away from the coasts of Israel during darkness.”’” With the 
exception of an Egyptian broadcast on May 23, 1967, that excluded Israeli ships 
from Egyptian territorial waters and a later British international broadcast regard- 





46. Id. at 226. 

47. Id. 

48. J. Ennes, Assault on the Liberty, supra note 2, at 38-39. 
49. Id. 

50. J. Bamford, supra note 2, at 220. 

51. U.S. Navy Court of Inquiry, supra note 3, at 3-4. 

52. Id. at 31-32, 137. 
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ing the closing of the Suez Canal, no other hazard broadcast warnings were made 
and no announcements of war zones or exclusion zones were transmitted.” 


C. Private Warnings/Threats 


On the 7th of June, as the Liberty was approaching its Sinai operating 
track, members of the staff of the Chairman of the U.S. Joint Chiefs of Staff (JCS) 
made a routine attempt to notify the Liberty, through its seniors in the chain of 





53. Notices of hazards to mariners or NOTMARS, such as the ones broadcast by the Israelis and picked 
up by the Liberty, may be written or broadcast by radio. There are three kinds: 1) Local warnings 
broadcast by a state on its own and not as part of the international notice system and generally 
dealing with hazards peculiar to that state; 2) coastal warnings which are virtually the same as local 
warnings, except that they may pertain to a larger area - they, too, are issued nationally; and 3) long- 
range warnings issued under an international system and pertaining to a problem affecting a 
greater amount of the world’s navigation. Additionally, the United States issues special warnings. 
These are promulgated after consultation by national government agencies and generally issued in 
response to major political events. Although other countries may issue information concerning 
political events, the term ‘‘Special Warnings’ is a category label only in the United States. Because 
of the quickness of the Six Day War, only radio broadcast warnings would have been made. Local 
and coastal broadcasts are not recorded, except perhaps by the broadcasting state. Broadcasts of 
long-range hazards to mariners are recorded and compiled by the United States and bound 
chronologically. This American record also includes any special warnings then in effect and British 
recordings of broadcasts for the Eastern Atlantic, Mediterranean, and Black Sea (NAVEAMS). This 
information is based on an interview with Mr. Stephen Hall, Chief of the Notice to Mariners Branch 
in the Navigation Division of the Hydrography and Navigation Department of the Hydrographic/ 
Topographic Center (HTC) of the U.S. Department of Defense Mapping Agency (June 1985). (The 
HTC was formerly in the U.S. Naval Oceanographic Office.) 

A diligent search by the author for broadcast warnings in NOTMAR reports for the period from 
April 29, 1967, to July 22, 1967, revealed no special warnings and no long-range warnings that were 
broadcast by radio concerning any events from the Six Day War. Two British NAVEAMS were found 
announcing: ‘‘Cairo Radio reports Suez Canal closed to navigation.’ Both NAVEAMS were 
designated NAVEAM 8513 Mediterranean, and the broadcasts were both dated June 6, 1967. One 
was recorded in Notice to Mariners for the week of June 24, 1967, and the other in Notice to 
Mariners for the week of July 15, 1967. 
Other than the local broadcasts picked up by the Liberty and the Cairo broadcasts published by the 
British, there was only one other warning published. In a December 1968 article published by the 
U.S. Naval Institute Proceedings, the author mentions that, on May 23, 1967, an Egyptian radio 
broadcast indicated that, since Egypt and Israel were still technically at war, the Egyptian 
government had banned the passage of Israeli ships through Egyptian waters (notably the Straits 
of Tiran). See Salans, Gulf of Aqaba and Straits of Tiran—Troubled Waters, U.S. Naval Inst. Proc., 
Dec. 1968, at 54, 60. 
The author concludes that, while there were internationally broadcast notices warning mariners of 
the closure cf the Suez Canal and locally broadcast warnings about: 1) Israeli ships in Egyptian 
territorial w :ers; 2) the possibility that lights might be extinguished along the Israeli coast; and 3) 
a warning to stay away from the coast of Israel at night, there were no international, local, or 
coastal declaration of announcements of a war zone, exclusion zone, or any other type of maritime 
security zone along the coasts of Israel or Egypt before, or during, the Six Day War. 
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command, to maintain a distance from the Egyptian coast of twenty nautical miles 
and from the Israeli coast of fifteen miles.** Within an hour, this distance dramati- 
cally increased to 100 miles from any southeastern Mediterranean coast.® To 
ensure speedy execution of the last position change, a telephone call was placed 
from the JCS in Washington, D.C., to a military staff member in the Liberty’s chain 
of command to move the ship.” Since, by that time, Israel was the only effective 
military force left in the region, the only explanation for concern about the 
Liberty’s safety was concern about the threat of Israeli military action. Despite the 
obvious urgency of the situation and the irregular action by the JCS to pass word by 
telephone, word did not reach the Liberty before she was attacked at 2 p.m. local 
time the next day.” 

What had preceded this urgent direction to get the Liberty away from the 
Egyptian coast, then controlled by Israel, was a message from the U.S. Defense 
Attache Office (USDAO) in Tel Aviv, telling U.S. authorities that Israel was planning 
to attack the Liberty if she was not moved.™ The report had come from a Central 
Intelligence Agency (CIA) observer at the USDAO, who advised that Israeli leaders 
had decided to sink the Liberty if it came near the war zone.” Former Representa- 
tive Robert L. F. Sikes of Florida (who had been with the intelligence working group 
of the Defense subcommittee of the U.S. House of Representatives Committee on 
Appropriations) and other committee sources confirm that the frantic efforts by the 
JCS (and NSA) to move the Liberty on the evening of June 7, 1967, were prompted 
by a report from the USDAO in Tel Aviv that the Israeli Defense Forces planned to 
attack the ship if she continued to operate where she was. Their knowledge came 
directly from testimony on the subject of the Liberty made to the committee by a 
representative of the CIA.” 

There are two other accounts of threats to the Liberty. One was a conversa- 
tion between a CIA employee and a Navy Master Chief that took place after a 
meeting at CIA headquarters. The CIA employee told the Master Chief: 


Sending the Liberty to Gaza was a calculated risk fror: the beginning. Israel 
had told us long before the war to keep our intelligence ships away from her 





54. D. Neff, supra note 2, at 242. 

55. W. Gerhard, Attack on (deleted) the U.S.S. Liberty, 21 (1981) (a monograph produced by the U.S. 
National Security Agency); J. Bamford, supra note 2, at 220-21; J. Ennes, Assault on the Liberty, 
supra note 2, at 45. 

56. J. Bamford, supra note 2, at 220-21; J. Ennes, Assault on the Liberty, supra note 2, at 46-47. 

57. Id. 

58. Review of Department of Defense Worldwide Communications, Phase I, Report of the Armed 
Services Investigating Subcommittee of the Committee on Armed Service, House of Representa- 
tives, 92d Cong., Ist Sess. 9-10 (1971) [hereinafter cited as Review of DOD emanates 
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coast. Liberty was sent anyway because we just didn’t think they were serious. 
We thought they might send a note of protest or, at most, harass the ship 
somehow. We didn’t think they would really try to sink her.” 


The other indication of a warning by Israel to the United States came from 
a former Israeli government official. He said that there had indeed been a note of 
protest. He said, ‘‘There was plenty of warning; Israel warned the United States to 
get that ship out of there. The United States just didn’t react.’’* This official said 
that his government had ‘‘protested”’ the ship’s presence just a few hours before 
the attack.* 

In his memoirs, the former Israeli Chief of Staff at the time, General 
Yitzhak Rabin, says that, on the 5th of June 1967, he informed Commander Castle, 
the American Naval Attache in Tel Aviv, that: 


Israel intends to defend its shores from attack by the Egyptians. This will be 
done by combining our Air and Naval forces. If threatened, we will not be able 
to delay our response. We request therefore that the United States either 
withdraw all its vessels from our shores, or inform us of the exact location of all 
vessels close to our shores.” 


The U.S. Defense Attache in Israel stated shortly after the attack that no 
request for information ever took place and, had the request been made, it would 
have been forwarded to Navy officials in Washington.® Regardless of the Rabin- 
Castle dispute, it is apparent that the Government of Israel made it clear to the 





61. J. Ennes, Assault on the Liberty, supra note 2, at 206-07. 

62. Id. 

63. Id. 

64. Y. Rabin, The Rabin Memoirs 110 (1979). 

65. Both the attache and the embassy sent messages. The embassy message reads: ‘NO REQUEST 
FOR INFO ON U.S. SHIPS OPERATING OFF SINAI WAS MADE UNTIL AFTER LIBERTY 
INCIDENT. HAD ISRAELIS MADE SUCH AN INQUIRY IT WOULD HAVE BEEN FOR- 
WARDED IMMEDIATELY TO THE CHIEF OF NAVAL OPERATIONS AND OTHER HIGH 
NAVAL COMMANDS AND REPEATED TO DEPT. GP-3 BARBOUR” 

AMEMB Tel Aviv msg 4178 June 67 (message from American Embassy Tel Aviv to the U.S. 
Secretary of State). 
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United States, before the attack, that the Liberty’s presence would not be 
tolerated. 

Although Israel was clearly indicating its intention to attack a U.S. warship 
if it were not moved from international waters off the Egyptian coast, and officials 
in Washington knew of this threat, word did not reach the ship at sea.” The ship’s 
officers and men proceeded to carry out their last-received instructions by moving 
into position off Gaza, as the 8th of June dawned. 


D. The Attack on the Liberty 


Early on the morning of June 8, 1967, the Liberty became a center of 
attention. At about 6 a.m. local time, she was circled by a French-built, twin-engine 
Nord 2501 Noratlas. The purpose of this reconnaissance was to see if the Liberty 
had been moved as a result of the prior day’s warnings.” The Noratlas is a medium- 
range transport and does not carry bombs.® In this case, the Israeli Air Force was 
using it as a reconnaissance plane. The ship was beyond the limits of the claimed 
Egyptian territorial sea (and the narrower claimed Israeli territorial sea).” At 7:20 
a.m., Lieutenant James Ennes, U.S. Navy, the morning officer of the deck for the 
Liberty, checked the ship’s flag and found that it was not visually suitable. He had 
the signalman hoist a new flag that measured five by eight feet to the ship’s tripod 
mainmast.” At 9 a.m., when the Liberty was reconnoitered by a jet, the American 





The USDA message reads: REF A MSG (STATE DEPT 211695 DTG 11780 JUN 67) TO AMEMB 
TEL AVIV CITED WASHLAQKNL 16 JUN NEWS STORY STATING ISRAEL GOVT QUERIED 
ALUSNA ON SINAI PENINSULA. STATE REQUESTED EMBASSY COMMENT. REF B MSG 
(AMEMB TEL AVIV 4178 JUN 67) TO STATE DEPT. CONTAINS DENIAL THAT SUCH REQ 
WAS MADE AND STATES ANY SUCH REQ WOULD HAVE BEEN FORWARDED IMMEDI- 
ATELY TO CNO AND OTHER HIGH NAVAL COMMANDERS AND REPEATED TO STATE 
DEPT. GP-3. 

USDA Tel Aviv msg 161945Z Jun 67 (message from U.S. Defense Attache Tel Aviv to the U.S. 
Chief of Naval Operations). 

Because the movements of the Liberty were under the direct control of the U.S. Joint Chiefs of 
Staff at the time, it is the author’s opinion that the local country team, including the Ambassador 
and the Naval Attache, might not normally have been aware of the nearby presence of an 
intelligence-gathering ship such as the Liberty. The testimony before U.S. Representative Robert 
Sikes, however, shows that someone in the USDAO Tel Aviv knew that the Government of Israel was 
threatening the Liberty. See supra notes 58-60 and accompanying text. 

66. For an account of the communications problems, see generally Review of DOD Communications, 
supra note 58. 

67. Telephone interview with Stephen Green, author of Taking Sides, supra note 2 (June 13, 1985). Mr. 
Green has been told by an Israeli present in the Israeli Defense Force war room that this was the 
purpose of the first daylight reconnaissance flight on the morning of June 8th. Jd. 

68. J. Ennes, Assault on the Liberty, supra note 2, at 55 n.2. 

69. See Smith, supra note 15, at 62. See also U.S. Navy Court of Inquiry, supra, note 3. 

70. J. Ennes, Assault on the Liberty, supra note 2, at 50-51. 
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flag was fluttering in the wind.” At 10 a.m., two rocket-armed, delta-winged jets 
circled the ship three times, close enough for the Liberty crewmembers to count 
rockets and see the pilots, yet no national identification markings were visible on 
the planes.” The American flag had been fluttering straight out in the breeze 
during these passes.” At 10:30 a.m., an Israeli Noratlas made several passes at the 
ship and was so close to the ship that its seams and rivets were clearly visible. The 
ship’s flag was still fluttering.“ Again, at 11:00, 11:30, 12:15, and 12:45, an Israeli 
Noratlas reconnoitered the ship. At the 11:00 and 11:30 passes, Lieutenant Ennes 
checked the flag and found it to be flying.” This concern with the flag was simply an 
extra precaution, since Lieutenant Ennes had seen the Israeli reconnaissance pilots 
wave at Liberty crewmen,” and a Chief Petty Officer had come to the bridge to tell 
Lieutenant Ennes, ‘‘No sweat, Lieutenant, we can hear the pilots reporting by radio 
that we are American.’”” The last Israeli air reconnaissance of the ship was at 12:45; 
but, forty-five minutes earlier, three Israeli motor torpedo boats (MTBs) had left the 
Israeli naval port of Ashdod to intercept the Liberty.” 

At 2 p.m. local time, three Israeli jets attacked the Liberty. The first two 
planes, which attacked with rockets, had no national markings.” Soon, other jets 
joined the first group. The second group of jets was armed with napalm, and they 
proceeded to bomb the ship with the jellied gasoline and with rockets. During the 
assault by the initial group of jets, through either extraordinary coincidence or 
expert marksmanship, the second plane disabled nearly every radio antenna on the 
ship. As a result, the Liberty was temporarily unable to call for help.” 


Sometime before the attack, crewmembers of the Liberty had intercepted 
radio transmissions between the Israeli jets, the motor torpedo boats from Ashdod, 
and their bases."' These intercepted conversations referred to the Liberty as an 
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American ship.” During the attack, five of the six shore communications circuits on 
the Liberty were jammed, and the jammers were searching for the sixth circuit.” 
The Liberty’s radio crew finally got a message out to the U.S. 6th Fleet on the sixth 
circuit.” Since the attackers did not have national markings, this call for help 
referred to the ship being under attack by unidentified aircraft.* 

By this time, the Liberty was covered with rocket holes, and napalm fires 
were burning everywhere. Because of the rocket holes, the burning napalm and 
jellied gasoline flowed into the interior parts of the ship. Many wounded were being 
taken to the ship’s wardroom and mess decks for treatment, and a number of men 
were dead. After twenty-five or thirty minutes of intense air attack, by at least a 
dozen aircraft, the planes left and the three Israeli MTBs from Ashdod arrived. Just 
prior to the arrival of the MTBs, Commander McGonagle had ordered the holiday- 
size American flag, measuring seven by thirteen feet, hoisted to replace the five by 
eight foot flag that had been shot down by the jets.” During the attack, the Liberty’s 
four fifty-caliber machine guns were fired, but they were continually attacked and 
silenced. 

The MTBs from Ashdod came on the scene at high speed with their signal 
lights flashing. These lights were seen by Commander McGonagle, but the small 
hand-held signal light that he had would not penetrate the smoke around the bridge 
to let him signal back.” Even if the ship’s captain had been able to signal, however, 
it probably would have done no good. At a different location on the ship, a ship’s 
signalman also spotted the signaling by the MTBs and kept signaling back, ‘‘U.S. 
Ship,”’ until his signal lamp was shot out, and he was wounded.” The MTBs fired 
five torpedoes. Four of the torpedoes completely missed the ship. The fifth hit the 
ship directly amidships, in the ship’s cryptologic spaces, leaving a forty-foot hole, 
killing twenty-five men, and trapping fifty more in the flooded compartment.” After 
firing the torpedoes, the MTBs circled the ship at close range, machine-gunning 





82. Id. In a later conversation with an Israeli who had participated in the attack, Liberty survivor and 
author Lieutenant Commander James M. Ennes, Jr., U.S. Navy (ret.), was told that the participant 
knew that Liberty was an American ship but was told to attack anyway. Letter from James M. Ennes, 
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anyone who came on deck.” By this time, the Liberty’s four machine guns had 
ceased firing. As the MTB Tahmass circled the Liberty looking for a target, one 
Liberty sailor, who had run out onto the main deck, gave a defiant sign to the boat. 
He then watched a 40mm cannon swing around until it came to bear squarely on his 
chest. The sailor did not move while the boat drifted past, and the Israeli gunner did 
not shoot him.” 

By this time the ship was in flames, dead in the water, and sinking. The 
casualties were thirty-four dead or dying, and 171 wounded.” Orders came from the 
bridge to prepare to abandon and scuttle the ship; but, no one went on deck 
because of the machine-gunning by the MTBs.” Finally, the machine-gunning 
stopped as the torpedo boats withdrew, and a Liberty sailor went out on deck to 
make preparations for abandoning ship. He found three undamaged rubber life 
rafts in a rack on the ship’s port quarter, and he put them in the water and secured 
them with a line to the ship.” Several hundred yards away from the Liberty, the men 
on the MTBs watched the orange life rafts drop into the water. Someone moved on 
the center boat, and it came closer to the Liberty. At that point, the MTB opened 
fire on the life rafts floating in the water. Two were deflated and the line on the third 
raft was cut. This raft floated away on the water, the MTB took it aboard, and then 
all three torpedo boats sped away toward their base at Ashdod.” Earlier, one 
Liberty sailor had noticed the Israelis concentrated their machine-gun fire at the 
life rafts stowed on deck.” The boats left at about 3:15 p.m. local time. Coinciden- 
tally, a few minutes before they left, the 6th Fleet had radioed the Liberty (wrongly, 
as it turned out) that planes and surface ships were on the way to help.” 

Next, two helicopters from the Israeli Defense Force arrived on the scene. 
They were loaded with armed combat troops that were visible through the open side 
doors. Each helicopter also carried a mounted machine gun.” The helicopters 
circled the ship and departed without landing.” Shortly after the MTBs left, the 
Liberty slowly, but steadily, started moving under its own power toward deeper 
water.’ 

At 4:14 p.m. Liberty time, a high-priority message from the U.S. Defense 
Attache Office, Israel, was sent to Washington, passing on the message that the 
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Israelis had erroneously attacked a ship that was possibly a U.S. Navy ship. The 
message conveyed Israel’s apologies.'" 

At 4:32 p.m., the MTBs returned to offer assistance to the Liberty. They 
were given a negative response and went away.'” Later in the afternoon, an Israeli 
helicopter, with the U.S. Naval Attache aboard, hovered and inquired about 
casualties. Commander McGonagle, the Liberty’s commanding officer, refused to 
let the helicopter land, and it left the area.'* The Liberty, however, did need help; 
she was full of wounded, badly listing, and, although her engines gave some power, 
she often made no headway. The next morning, two U.S. Navy ships arrived to assist 
her and she stayed afloat until she pulled into the drydock at Malta, where she was 
repaired." 

On June 10, 1967, the Commander in Chief, U.S. Naval Forces, Europe, 
convened a court of inquiry to inquire into the facts and circumstances surround- 
ing the attack on the Liberty. In a subsequent endorsement to this inquiry, the 
Judge Advocate General of the Navy concluded that: ‘‘The record discloses beyond 
any doubt that U.S.S. Liberty was, at the time of the attack, engaged in peaceful 
operations in international waters, and that the attack of Israeli aircraft and motor 
torpedo boats was entirely unprovoked and unexpected.’’'® The attack took place 
on a clear day,'” and the Liberty was the only non-Israeli vessel in sight.'” 

In response to the attack, U.S. planes had been launched to defend the 
Liberty, but the first of these planes had been personally recalled by Secretary of 
Defense McNamara, possibly because they were armed with nuclear weapons.'” 


Properly armed planes were hastily dispatched, but they were recalled before they 
reached the ship because, by the time they were airborne, the attack was over and 
Israel had already alerted the USDAO in Tel Aviv, who had then alerted Washington 





101. Jd. at 99. The message from the USDAO to Washington read: 
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(and the U.S. 6th Fleet in the Mediterranean) that Israel had mistakenly attacked a 
U.S. ship and had apologized.'"” 


E. Conclusion — Why The Liberty Was Attacked 


The Israeli attack on the Liberty was intentional and premeditated. The 
question is, why? Obviously, Israel wanted to keep something hidden. Given the 
timing of the ship’s arrival on the 8th of June, and the slightly later attack on Syria, 
the most likely thing that Israel wanted to conceal was something dealing with the 
attack on Syria.'" One reason might be a fear on the part of Israel that, if her 
battlefield successes up to June 8th were known, she would be pressured not to 
attack Syria in the first place.'” Additionally, Israel may have attacked Syria 
intending to keep the land that she seized. If she appeared to be the aggressor in 
the attack, this might not be possible.''® The Liberty was the only ship close enough 
to be able to fathom from radio traffic whether Israel or Syria had truly violated the 
cease-fire. If the Liberty were out of action, the world would only know Israel’s 
version of events. This would leave Israel with Syrian land.'“ 

Whatever the reason, the attack on the Liberty was not an accident. It was 
also not true that the Israelis, as they were to later claim, had mistaken the Liberty 
for the Egyptian horse transport El-Quseir, which was in port in Alexandria at the 
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time.' The decision to attack the Liberty was a conscious one, taken by Israeli 
leadership in the command center.’ 





115. J. Ennes, Assault on the Liberty, supra note 2, at 153-54. The Government of Israel initially excused 
its attack in part by alleging that the Liberty had been mistaken for the old horse transport El 
Quesir, then in port in Alexandria about 250 miles away. Id. 

116. A CIA Information Report reads: 

(Source(s)) commented on the sinking (sic) of the US communications ship Liberty. They said 
that Dayan personally ordered the attack on the ship and that one of his generals adamantly 
opposed the action and said, ‘This is pure murder.’ One of the admirals who was present also 
disapproved the action, and it was he who ordered it stopped and not Dayan. (Source(s) 
believe that the attack against the U.S. vessel is also detrimental to any political ambition 
Dayan may have. 
CIA Information Report, Subject: (deleted)/Attack on USS Liberty ordered by Dayan (Nov. 9, 1967). 
Stewart Steven’s account in The Spymasters of Israel, based on access to Israeli intelligence 
officials, discusses the events leading up to the attack and, taken together with the just-cited CIA 
report, leaves no doubt of Minister Dayan’s involvement with the Liberty. Id.; S. Steven, supra note 
2, at 234-35. Presumably, it was these Israeli intelligence officials who told Mr. Steven that the oral 
orders to the forces that attacked the Liberty were to disable, not sink, the ship. S. Steven, supra note 
2, at 235. In view of the ferocity of the attack and the comprehensiveness of the efforts made to 
conceal the attack (e.g., jamming of radios, use of unmarked aircraft, and shooting of life rafts), 
however, the limited nature of the attack is open to question. Could any Israeli official ever state that 
Israel had attacked the Liberty with the intent of totally destroying her? 
There is also a second CIA information report which reads: 
(deleted) attack on the USS LIBERTY by Israeli airplanes and torpedo boats. He said that 
‘‘you’ve got to remember that in this campaign there is neither time nor room for mistakes,” 
which was intended as an obtuse reference that Israel’s forces knew what flag the LIBERTY 
was flying and exactly what the vessel was doing off the coast. (deleted) implied that the ship’s 
identity was known at least six hours before the attack but that Israeli headquarters was not 
sure as to how many people might have access to the information that LIBERTY was 
intercepting. He also implied that there was no certainty of control as to where the 
intercepted information was going and again reiterated that Israeli forces did not make 
mistakes in their campaign. He was emphatic in stating to me that they knew what kind of 
ship the USS LIBERTY was and what it was doing offshore. 
CIA Information Report, Subject (deleted) Comment as Known Identity of USS Liberty/deleted) 
(Jul. 27, 1967). 
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F. Reparations 


The Government of Israel made several official explanations concerning the 
attack.'” Although these explanations have been cited as examples of mis- 
information,'® and America knew the explanations were untrue,' they were pub- 





There is a third CIA document in which a Turkish General Staff informant told his American contact 
that the Turkish General Staff felt that the attack was deliberate, based on information supplied by 
the Turkish military attache in Tel Aviv. CIA Intelligence Information Cable, Subject: Turkish 
General Staff Opinion Regarding the Israeli Attack on the USS Liberty (June 22, 1967). 

All three CIA documents were obtained by this author from the CIA, using the Freedom of 
Information Act (FOIA). When the documents were received, so was the partial transcript of an 
interview with Admiral Stansfield Turner, then Director of the CIA, conducted by Steve Bell on the 
Good Morning America television show of September 19, 1977. During that interview, ADM Turner 
noted that (presumably) the three documents noted above were raw intelligence. He also noted that 
there was a CIA document that said that, in the CIA’s considered opinion, the Israeli Government 
did not know about the USS Liberty before the attack. This apparent denial must be considered in 
the context of the close relation between the CIA and the Mossad, the Israeli intelligence and 
operational service. It is noteworthy that ADM Turner never himself said that the documents were 
untrue. Television interview of Admiral Stansfield Turner, Director of the CIA, conducted by Steve 
Bell on the Good Morning America television show (Sept. 19, 1977). In a more recent development, 
author James Ennes indicated that, when someone recently submitted a FOIA request to the CIA on 
the subject of the Liberty, the response did not include the partial transcript of ADM Turner’s 
television interview. Telephone interview with James M. Ennes, Jr., author of Assault on the Liberty, 
supra, note 2 (May 16, 1985). Perhaps the CIA no longer finds the denial credible. 

117. The initial explanation by the Government of Israel for the attack came through Lieutenant Colonel 

Bloch of the Israeli Defense Forces and was given to the U.S. Defense Attache Office in Tel Aviv. The 
explanation consisted of seven points: 1) The ship was sighted and recognized as an unidentified 
naval ship 13 miles from the coast; 2) the presence of a ship in a fighting area is against international 
custom; 3) the area off El-Arish is not a common passage for ships; 4) Egypt has declared the area off 
her coast to be closed to neutrals; 5) the Liberty resembles the Egyptian supply ship El-Quesir; 6) the 
Liberty was not flying a flag when sighted and she moved at high speed westward toward the enemy 
coast; and 7) the Israeli Defense Forces had earlier received reports of bombardment of El-Arish 
from the sea. U.S. Navy Court of Inquiry, supra note 4, at page 3 of document 45 of exhibit 48. 
A refinement of some of the foregoing explanations for the attack was that the Liberty was tracked 
by radar on the Israeli motor torpedo boats as proceeding at 28-30 knots. A standing Israeli naval 
rule of engagement in effect at the time provided that, ‘“When there are reports of an enemy in the 
theater, and radar detects one or more ships sailing at a speed above 20 knots, they shall be 
considered hostile and no further identification shall be carried out.’ M. Greenberg, supra note 3, at 
11 (quoting Flotilla 1, Arnsinf Operation Procedures, Order No. 50.003). Accordingly, this mistaken 
tracking of the ship, combined with the standing order or rule of engagement, was, according to an 
official Government of Israel story, a significant factor in the innocent errors that led to the attack on 
the ship. M. Greenberg, supra, note 4. The underlying facts recounted by the Government of Israel 
are of questionable value. S. Steven, supra note 2, at 235. 

118. E. Pond, There’s a Trojan Horse Built Every Minute, Parading Lies as Truth, Christian Sci. Monitor, 
Feb. 26, 1985, at 17, col. 4. 

119. S. Steven, supra note 2, at 235. 
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licly accepted and written into the records to maintain the appearance of American- 
Israeli unity.” 

On the day of the attack, the U.S. Department of Defense announced that 
Israel had apologized for the attack.'”' On the 10th of June, the Israeli Embassy, in 
Washington, D.C., sent an apology for the attack. This letter labeled the incident a 
tragic accident which occurred at the height of hostilities in the area.'” The apology 
also offered to make amends for the loss of life and material damage.’ The 
American reply to the apology, dated June 10, 1967, called attention to the flag and 
to the identification numbers on the ship.'* It called the attack incomprehensible 
and condemned it as an act of military recklessness. This reply also noted that the 
Secretary of State expected the Government of Israel to take disciplinary measures 
in the event of wrongful conduct by military personnel, and that it was expected 
Israel would take steps to ensure that such an incident would not happen again. The 
U.S. reply noted, further, that claims would be forthcoming. 

The Israeli rebuttal, of June 12, 1967, rejected the U.S. references to 
military recklessness and the allegation that the ship might have been identified at 
least an hour before the attack. The rebuttal noted that an official Israeli investiga- 
tion had been ordered. Finally, Israel noted that the Liberty was in an area of 
hostilities that Egypt had warned neutral vessels not to enter.'* 

Death claims submitted after the attack by the U.S. Government were paid 
nearly one year later by the Government of Israel, on May 27, 1968. At that time, the 
U.S. Government was preparing claims on behalf of the men injured in the 
attack.’ 

The claims for the wounded progressed more slowly. Author and Lieutenant 
Commander James Ennes, U.S. Navy (ret.), theorized that the negotiations for all 
the claims, including those for the dead and wounded and compensation for the 
ship and equipment, were linked to the new arms agreements that were then being 
negotiated between the U.S. and the State of Israel.'” Finally, in February 1969, the 
State Department informed the survivors of the amounts that would be claimed. 





120. Id. See M. Greenberg, supra note 3, at 8 (the Israeli account of reports of the shelling of El-Arish 
from the sea is not true); C. Salans, supra note 86, at 4 (the Liberty was the only ship off the coast of 
El-Arish, and her four 50-caliber machine guns, visible by reconnaissance planes, quite obviously 
weren’t capable of doing the shelling). See also M. Greenberg, supra note 3, at 22; C. Salans, supra 
note 86, at 3-4 (the ‘‘misidentification”’ of the Liberty as the horse carrier El-Quesir by experienced 
naval officers is incredible). These are but two of the intentional misstatements in the created story 
that were publicly accepted as authentic by both governments. 

121. Department of Defense News Release No. 452-67 (June 8, 1967). 

122. J. Ennes, Assault on the Liberty, supra note 2, at app. R. 

123. Id. 

124. Id. at app. S. 

125. Id. at app. T. 

126. 58 Dep’t St. Bull. 799 (June 17, 1968). 

127. J. Ennes, Assault on the Liberty, supra note 2, at 196-99. 
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These claims were individually submitted on March 28, after they were reviewed by 
a team of American attorneys hired by the State of Israel to check the reasonable- 
ness of the claims.'* The claims were found to be reasonable, and the full 
$3,452,275 that had been requested was paid, on April 28, 1969.'” Seven survivors 
filed no claim. 

The only claim left unpaid was the $7,644,146 that had been requested for 
damage to the Liberty. This was quite a bargain, considering the $20 million that it 
cost to refit the ship and the $10 million that it cost to replace the sophisticated 
electronic gear.'® The Government of Israel, however, refused to pay. Her position 
was that the U.S.S. Liberty had sailed knowingly into a war zone, had spied upon 
the combatants, and had suffered the consequences. The responsibility for that, 
said the Israelis, lay fairly and squarely with the Americans.’ For a time, the 
United States was not inclined to press Israel because, in light of U.S. monetary aid 
to Israel, it was felt that the U.S. would in effect be paying itself.'” Finally, however, 
on December 18, 1980, it was announced that the Government of Israel had offered 
to pay $6,000,000 in three yearly installments to settle the original $7,644,146 
claim. The U.S. accepted this plan and agreed to drop the over $10 million in 
interest payments that were due.'* The first of the three payments was made on 
January 15, 1981.'* [In a similar incident that took place during the hostilities 
between Japan and China before World War II, Japanese airplanes bombed and 
sunk the U.S.S. Panay, an American gunboat lawfully operating on the Yangtze 
River in China, on December 12, 1937. In that case, the Japanese government 
apologized officially, noted to the United States the action taken against the 
responsible official, and made full reparation for the attack, including payment for 
the vessel, 4 months and 10 days after the attack.]'® 





128. Id. at 197-98. 

129. 60 Dep’t St. Bull. 473 (June 2, 1969). 

130. J. Ennes, Assault on the Liberty, supra note 2, at 199. 

131. S. Steven, supra note 2, at 195. 

132. D. Neff, supra note 2, at 355. 

133. Id.; Dep’t St. Press Release of Dec. 18, 1980. 

134. Telephone inquiry at the Israel desk of the U.S. State Department on June 10, 1985, indicated that 
the case file contains an entry that, on January 15, 1981, the first $2 million installment was paid. A 
male desk officer (who would not reveal his name) stated that his file showed no further record of 
payments, but that he had no reason to doubt that the additional payments had been made. The desk 
officer stated that the State Department does not keep records of matters such as this and that the 
Treasury Department should be consulted. Telephone interview with a desk officer (name unknown) 
at the Israel desk of the U.S. State Department (June 10, 1985). A telephone check with an attorney 
at the Office of Legal Advisor of the U.S. Department of State also indicated that the Department of 
the Treasury was the cognizant agency to keep track of payments due. Telephone interview with A. 
Kreczko, Office of Legal Advisor, U.S. Department of State (June 10, 1985). The U.S. Department of 
the Treasury was not called. 

135. Documents on American Foreign Relations January 1938-June 1939, 194-204 (S. Jones & D. Myers 
ed. 1939). 
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G. Investigations 


After the attack, the Government of Israel convened two inquiries, one by 
an Israeli Defense Force line officer and a later one by a military judicial official. 
The line officer concluded that the attack on the Liberty was due to an erroneous 
report of enemy action, the speed of the Liberty mistakenly reflected on radar in 
excess of twenty knots, the mistaken identification of the Liberty as an Egyptian 
horse transport, and the Liberty’s intentional concealment of its presence in the 
area. He recommended better procedures for declaring danger zones, better pilot 
training in ship identification, and better staff training.'” 

The judicial inquiry similarly ‘attributed the attack to an understandable 
mistake because of the ship’s suspicious movements and its lack of identifying 
markings.'™ The investigating judge stated that, from the large amount of evidence 
before him, he did not ‘‘discover any deviation from the standard of reasonable 
[wartime] behavior which would justify bringing anyone to trial.’”'* 

The U.S. Naval Court of Inquiry, that was convened to investigate the 
attack on the Liberty, found that the available evidence indicated the attack on the 
Liberty was a case of mistaken identity and, further, that no available information 
indicated that an intentional attack against a U.S. ship was intended.'” 


II. THE ISRAELI CLAIM To AN INTELLIGENCE GATHERING EXCLUSION ZONE 


[Mly whole argument on this question was concentrated on proving 
that the incident involving the Soviet and United States’ aircraft occurred 
over Soviet territory and not over the high seas. It is therefore absurd to 
suggest that I could be defending the right of any State to shoot aircraft down 
over the high seas. — Soviet U.N. Ambassador Vyshinsky during the 1954 
U.N. Security Council debates on the shooting down of a U.S. patrol plane by 
Soviet aircraft. 


A. Factual Highlights 


The apparent purpose of the attack on the Liberty was to stop the United 
States from obtaining current and reliable information about the progress of the 
Six-Day War.'” Defense Minister Dayan, and others, apparently felt that such 
information in the hands of the United States would hamper the war effort.'" The 





136. M. Greenberg, supra note 3, at 27-28. 
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139. U.S. Navy Court of Inquiry, supra note 3, at 161-62. 
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Government of Israel made statements to the effect tat the Liberty’s presence in 
‘‘a fighting area’’ was contrary to international custom,’ and that the Liberty was 
in an area that Egypt had declared closed to neutrals.'* These statements implied 
justification for the attack based on the location of the Liberty. By being in close 
proximity (although outside of territorial waters) to an area where fighting was 
going on, the United States ran the risk that the Liberty might be mistaken for an 
Egyptian, Jordanian, or Syrian ship (however unlikely, given Israeli military intelli- 
gence prowess). Since the Liberty was fully identified as an American or non-hostile 
ship well before the attack, however, this was not a logical justification for the 
Government of Israel to assert. It was also illogical for Israel to claim that she had a 
right to enforce some sort of undefined Egyptian exclusion zone after Egypt had 
been defeated. Finally, while the Government of Israel had broadcast a warning for 
vessels to stay away from the coasts of Israel after darkness, this would not justify 
the attack, since the Liberty was attacked in broad daylight. 

What Israel was claiming by implication was an exclusion zone on the high 
seas directed toward intelligence-gathering vessels, thus giving her the right to 
force them to leave by threats or to destroy them if they did not. Restated, the 
Israelis’ implied claim was that the United States had no right to conduct electronic 
intelligence gathering from a maritime exclusion zone of undefined character or 
limits in the southeastern Mediterranean. 

A study of the legality of the Israeli claim requires a twofold examination, 
an examination of the activity and an examination of the location. 


B. The Lawfulness of the Activity 
1. The Nature of Intelligence Gathering 


Intelligence gathering involves obtaining information about one state for 
use by another state. It can be done by military attaches traveling openly as a guest 
to the host state’s military bases, by reading another state’s newspapers, or by 
listening to another state’s radio signals from a position where the listencr is legally 
entitled to be. 

When radio signals are sent, or telephone calls are transmitted by radio 
waves, these signals do not travel through a relatively secure electric cable. They are 
sent through the atmosphere. While these signals generally reach their intended 
receiver, they also radiate outward in other directions. These broadcast electronic 
signals may be received, not only by the intended recipient, but also by any receiver 
that is tuned to the same radio signal frequency, whether this unintended listening 
post is next door, along the coast, or, more recently, in a satellite. 





142. See supra note 117. 
143. J. Ennes, Assault on the Liberty, supra note 2, at app. T. 
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The gathering and analyzing of radio signals by unintended listeners who 
are located in areas where they have a right to be, such as on the high seas, has been 
dubbed ‘‘spying”’ by the popular press. This is no more spying, however, than is 
subscribing to publications from foreign countries to gather political intelligence or 
talking to recently returned travelers to find out about the conditions in the 
countries they have just visited. Intelligence gathering, especially on the high seas, 
is often very open. An intelligence-gathering platform like the Liberty, its govern- 
ment affiliation made obvious by its haze grey color and white identifying numbers, 
operates without concealment; its distinctive radio antenna array clearly hints at, if 
not betrays, its mission.“ By collecting these signals, a state is taking advantage of 
information that has been voluntarily put into the public domain, i.e., the earth’s 
atmosphere. Espionage or spying, on the other hand, involve obtaining information 
about a state that the state has not voluntarily put into the public domain. This may 
involve the corruption of people’s integrity, the use of false pretenses, and unlawful 
or clandestine activities.“ Ships like the Liberty have been called ‘‘technical 
research ships,’’ Soviet listening ships have been called ‘‘trawlers,’’ military 
attaches have been given diplomatic status, and no one is fooled or corrupted. On 
the other hand, when an espionage agent pretends to be a simple business person 
and uses money to break a person’s national loyalties, or when a military attache 
violates the host state’s laws contrary to his diplomatic status by trying to corrupt a 
citizen of the host state to steal secrets, this is a distinctly different type of activity. 
Electronic intelligence gathering is more akin to scouting or reconnaissance, 
considering the openness of this activity.'* 

States that send radio signals may prevent other states from intercepting 
these signals. Controlling the contents of conversations, the use of land lines, and 
the use of mail and courier services for transmitting sensitive information are some 
of the methods available to prevent secrets from being plucked out of the air.'*’ 


2. Intelligence Gathering and International Law 





144. 2 L. Oppenheim, International Law 423 (H. Lauterpacht ed. 9th ed. 1961). 

145. Clandestine activity and false pr are ( pts from Hague Convention V, Respecting the 
Rights and Duties of Neutral Powers and Persons in case of War on Land of 1907, 36 Stat. 2310, TS. 
No. 540. See Hague Convention IV, Respecting the Laws and Customs of War on Land of 1907, 36 
Stat. 2277, T.S. No. 539. 

146. Q. Wright, Espionage and the Doctrine of Non-Intervention in Internal Affairs, Espionage and 
International Law 11-12 (R. Stanger ed. 1962). But see R. Falk, Space Espionage and World Order: A 
Consideration of the Samos-Midas Program, Espionage and International Law 54 (R. Stanger ed. 
1962). 

147. For a recent U.S. domestic case in which it was held that there was no justifiable expectation of 
confidentiality in private conversations conducted over a cordless telephone, see State v. Delaurier, 
488 A. 2d 688 (R.I. 1985). 
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Intelligence gathering is not specifically rendered unlawful by any treaty or 
international agreement and, significantly, the 1967 Outer Space Treaty'* contains 
no prohibitions on the use of outer space for reconnaissance satellites,"” even 
though that use of outer space was known at the time.'” Intelligence gathering on 
the high seas and from other lawfully placed stations has been recognized as legal 
by general state practice, which has developed into a customary rule of interna- 
tional law. Thus, intelligence gathering is customarily conducted by states under 
the belief that it is accepted as a legal practice by a substantial majority of states.'* 

The clearest example of the custom in operation can be found in the 
military attache and diplomatic programs. It is widespread practice for states to 
send military attaches to embassies and, through this accepted practice, their open 
intelligence gathering about the host state’s military is condoned.’ This open 
intelligence role is not only condoned by, but also aided by, the host state, which 
invites attaches on military tours and conducts briefings for them. Likewise, 
although not specifically mentioned in the Vienna Convention on Diplomatic 
Relations,'* open intelligence gathering ‘‘activities are accepted as a correlative 
purpose of diplomatic activity and tolerated with a high degree of latitude.’’'* This 
does not mean, however, that clandestine spying by attaches, or other clandestine 
activity conducted by them, is tolerated by states. 

The concept of open intelligence gathering by customary law is also 
reflected in intelligence gathering at sea. By 1967, worldwide seagoing intelligence 
gathering was common practice with ‘‘virtually all of the warships of all the navies 
carry[ing] out visual and electronic observations as a normal part of their activi- 
ties.” A number of states maintain fleets of intelligence ships, and it is highly 
noteworthy that protests and actions against them have sought justification in 
claims of penetration of the territorial sea or allegations of self-defense, but not in 
terms of the generic unlawfulness of intelligence gathering activities on the high 
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seas.'* Absent hostilities, intelligence gathering on the high seas is lawful; it 
becomes illegal only when it interferes with the activity of another lawful user of the 
high seas or when it infringes upon protected features of the public order in the 
coastal state, thereby upsetting the balance of interests.'” Since intelligence gather- 
ing from the high seas is normally conducted in an unobtrusive and noninterfering 
manner, there is generally no support for the proposition that electronic intelli- 
gence collection from the high seas is of a nature that would justify an attack or 
interference, particularly when the states are at peace with each other,'* and when 
there is no trend to the contrary.'” 


3. Appraisal of the Israeli Implied Claim of Right to Exclude Intelligence 
Gathering 


The Liberty was patroling in a dog-leg pattern off the Gaza Strip, which 
Israel had just conquered. Egypt had been defeated, and a cease-fire was going into 
effect. The Liberty was in international waters and was doing no more than lawfully 
listening in on radio transmissions from the Six-Day War. It was not interfering with 
coastal fishing, oil exploration, or any other legitimate coastal state activity. It was a 
ship owned by a state that was at peace with Israel. There is absolutely no evidence 
that the Liberty’s intelligence product was being used to aid the Arab States to 
Israel’s detriment. By the 8th of June, Israel had reopened the Straits of Tiran and 
had repulsed the alleged Egyptian attack that had precipitated the outbreak of 


hostilities. Israel was also holding her own against Egypt’s allies, Jordan and Syria, 
and had, in fact, conquered some Jordanian territory. There is no issue of self- 
defense. Under these circumstances, Israel’s implied claim that the United States 
had no right to conduct intelligence gathering activity under the circumstances was 
completely unfounded. 


C. The Lawfulness of the Location 
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The area, over which Israel had by implication asserted her intelligence 
gathering exclusion zone, was an area of the high seas off Egypt. 
The area was beyond the territorial sea, or the contiguous zone, of either Israel or 
Egypt. Thus, there is no question to be resolved of Israel’s rights over the Liberty as 
a warship of a nominally neutral state in Israel’s territorial waters'” or in Israel’s 
contiguous zone.'" The focus settles on the limited assertion of an exclusion zone 
over the high seas beyond the contiguous zone. 


1. The General Nature of the Freedom of the Seas in 1967 


‘‘{T}he basic policy of the law of:the sea is to promote the utmost use and 
enjoyment of the ocean for the benefit of all peoples.’”"” To this end, the great ocean 
expanses are, as a matter of policy, left as free as possible from national jurisdiction 
claims over them. One historical exception to this policy is limited sovereignty 
claims in furtherance of legitimate self-defense. 

The major source of treaty law governing the high seas in 1967 was the 
1958 Geneva Convention on the High Seas (hereinafter The High Seas Conven- 
tion),'® to which both Israel and the United States were parties.'* The preamble of 
this treaty notes that it is simply a codification of international law already in 
existence and that its provisions are declaratory of established principles of interna- 





160. Convention on the Territorial Sea and Contiguous Zone, Apr. 29, 1958, 15 U.S.T. 1606, T.I.A.S. No. 
5639, 516 U.N.T.S. 205 (entered into force Sept. 10, 1964) [hereinafter cited as Territorial Seas 
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noncompliance with coastal state regulations. See Territorial Seas Convention, art. 23. Israel 
claimed a 6-mile territorial sea in 1967, Egypt a 12-mile territorial sea. 
161. The rights of control of a coastal state would be limited to those listed in article 24(1) of the 
Territorial Seas Convention, which reads, in pertinent part: 
1. In a zone of the high seas, contiguous to its territorial sea, the coastal State may exercise 
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tional law.'® Article 8(1) of that convention provides that warships on the high seas 
have complete immunity from the jurisdiction of any state other than the flag 
state.'* Warships are defined in the treaty as ships that belong to the naval forces of 
a state, that bear the distinguishing external markings of a warship of its national- 
ity, that are under the command of a commissioned officer whose name is on the 
state’s official navy list, and that are manned by a crew under regular naval 
discipline.'* The term high seas, as defined in article 1, means all parts of the sea, 
except internal waters and territorial sea of a coastal state.'* 

The High Seas Convention provides, in article 2, that the high seas are open 
to all nations and no part of them may be subjected to state sovereignty.” Article 2 
lays out four specific freedoms guaranteed to states inter alia: Freedom to navigate; 
freedom to fish; freedom to lay submarine cables and pipelines; and freedom to fly 
over the high seas. Inter alia freedoms include such things as the freedom to 
conduct scientific research and the freedom to conduct electronic intelligence 
gathering. The only limit on the exercise of high seas freedoms, whether the 
specifically named ones or the inter alia ones, is that these freedoms must be 
exercised by states with reasonable regard to the interests of other states in their 
exercise of these same freedoms.'” This then would seem to end any question of the 
right of a friendly state to electronically listen on the high seas off the coast of 
another state. For centuries, however, states have asserted limited jurisdiction 
claims over portions of the high seas for such purposes as enforcement of smug- 
gling and sanitary laws, and these have continued to be recognized." States have 


also asserted jurisdiction over portions of the high seas in asserting claims of self- 
defense. It is within this latter category that Israel’s claim must be found. 


2. State Claims to Jurisdiction Over the High Seas Based on Self-Defense 





165. High Seas Convention, supra note 163, at preamble. The preamble reads, in part: ‘‘Recognizing 
that the United Nations Conference on the Law of the Sea, held at Geneva from 24 February to 27 
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166. Id. art. 8(1). 
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Proclamation No. 2667, Policy of the United States with Respect to the Natural Resources of the 
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freedom of the high seas). 
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State claims to jurisdiction over the high seas based on self-defense have 
been variously titled. Some authorities discuss them under the title of contiguous 
zone.'” During the drafting of the 1958 Convention on the Territorial Sea and 
Contiguous Zone (hereinafter Territorial Seas Convention), however, references to 
security were deliberately left out.'* Thus, it may cause confusion to refer to zones 
based on self-defense or national security as contiguous zones, especially after the 
1958 treaty gave character and territorial limit to the term.'” In this discussion, the 
term maritime security zone will be used as the generic term.'® 

Since reference to security zones was specifically left out of the Territorial 
Seas Convention, and since they do not appear in the High Seas Convention, at 
least one author has asserted that maritime security zones are clearly unlawful;'” 
however, they have been, and continue to be, used and recognized by states. The 
reason that they are not unlawful is that, when properly declared, a maritime 
security zone may be based on self-defense under article 51 of the United Nations 
Charter. The reason that maritime security zones for self-defense have been, and 
continue to be, recognized is that states find them useful. This does not lead to 
widespread abuse of these zones, however, since only those that have been reasona- 
bly declared in the face of a valid threat have been recognized. In fact, the 
international law commission that worked on drafts of the law of the sea articles for 
the 1958 Geneva Convention felt that the concept of security zones was too vague to 
be included in the treaties. Instead, the commission felt that the states’ inherent 
right of self-defense would provide an adequate safeguard for their legitimate 
interests.'” 

Maritime security zones generally fall into four categories: (1) Peacetime 
zones declared by a state in the face of a limited threat or for a limited purpose, 
including warning areas; (2) zones declared by a neutral in the face of a widespread 
conflict with the intent of limiting the effects of the conflict (often called neutrality 
zones); (3) zones declared by states during a limited or widespread conflict and 
directed only at the other belligerent (often called sea defense areas or exclusion 
zones); and (4) zones declared by a belligerent and directed at all shipping within 
the declared zone (often called a total exclusion zone, operational zone, or war 
zone). 
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Some generalization can be made about maritime security zones. They 
must be announced.” This is a self-evident characteristic; the purpose of a mari- 
time security zone is to put other nations on notice of some change in the normal 
high seas regime. A major purpose of maritime security zones during belligerencies 
is to place the political onus of escalation of the conflict on the other party, thereby 
clarifying hostile intent.'” An unpublicized security zone amounts to nothing more 
than a trap. The announcement should also reasonably describe the limits of the 
maritime security zone. Finally, since maritime security zones are founded in self- 
defense, they must meet the self-defense criteria of being reasonable, necessary, and 
proportionate.'” 


3. Appraisal of the Implied Israeli Claim of Right to Attack the Liberty in 
International Waters 


Since the Liberty was not in territorial waters nor in a contiguous zone, as 
defined by the Territorial Seas Convention, the only basis for the Israeli hostile 
action against a nonbelligerent warship must be found in a claim of self-defense 
applied to the high seas. Applying the criteria for a maritime exclusion zone to the 
implied exclusion zone that the Government of Israel sought to-assert against the 
Liberty reveals that this zone did not meet the basic requirements. 

The zone was neither announced nor defined." The only Israeli public 
announcement about a maritime exclusion zone was: ‘‘Warning: All vessels are 


required to keep away from the coasts of Israel during darkness.’’"™ The Israeli 
announcement, unlike the British announcements during the recent war in the 





178. See Mallison & Mallison, A Survey of the International Law of Naval Blockade, U.S. Naval Inst. 
Proc., Feb. 1976, at 45 (addressing the related area of blockades). 

179. 2 D. O’Connell, International Law of the Sea 1112 (1984). 

180. D. Bowett, Self-Defense in International Law 269 (1958). 

181. See supra note 55. 

182. J. Ennes, Assault on the Liberty, supra note 2, at 48. 
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Falklands,'* did not define what the coasts of Israel were, nor did it state whether 
the maritime exclusion zone included the coests of conquered territory or whether it 
included waters beyond the territorial sea. In any case, this warning applied only to 





183. During this war, three security zones were eventually declared. The first, a limited one, was declared 
on April 12, 1982; the second one, on the 28th of April, declared a total exclusion zone; and the third, 
which is still in effect today, is called a ‘‘protection zone’’ and runs 150 miles out from the islands 
and is similar to the zone declared on April 12, 1982. 

The first British exclusion zone during the Falkland/Malvinas Islands War of 1982 declared: 
The British Defense Secretary announced to Parliament on 7 April 1982: ‘‘Through appro- 
priate channels the following notice is being promulgated to all shipping forthwith: ‘From 
0400 Greenwich Mean Time on Monday, April 12, 1982, a maritime exclusion zone will be 
established around the Falkland Islands. The outer limits of this zone is a circle of 200 
nautical miles radius from latitude 51 degrees 4 minutes south, 59 degrees 30 minutes west 
which is approximately the centre of the Falkland Islands. From the time indicated, any 
Argentine warships and Argentine naval auxiliaries found within this zone (on the high seas 
within 200 miles of the islands) will be treated as hostile and are liable to be attacked by 
British forces. This measure is without prejudice to the right of the United Kingdom to take 
whatever additional measures may be needed in exercise of its right of self-defense under 
Article 51 of the United Nations Charter.’”” 

2D. O’Connell, International Law of the Sea, supra note 179, at 1111. 

This declaration of a limited maritime security zone was a legitimate measure, since it was made in 

response to an Argentine breach of its duty of nonaggression under Article 2(4) of the United 

Nations Charter. U.N. Charter, art. 2(4), which reads: ‘‘All Members shall refrain in their interna- 

tional relations from the threat or use of force against the territorial integrity or political 

independence of any state, or in any other manner inconsistent with the Purposes of the United 

Nations.” 

The zone limited the area of hostilities and was used to test Argentine belligerent intent. 2 D. 

O’Connell, International Law of the Sea, supra note 179, at 1111; Maritime Security Zones, supra 

note 175, at 989. As noted in the above quote, the exclusion was conspicuously limited to the naval 

ships of the other belligerent. In this context, this maritime security zone was clearly valid. 

An example of a criticized use of a total maritime exclusion zone was the April 28, 1982, declaration 

of a total maritime exclusion zone around the Falklands by Great Britain. The zone applied to the 

same 200-mile area around the Falklands that the earlier declared lesser maritime zone had, but 

this proclamation stated: 
The Total Exclusion Zone was announced on 28 April 1982. The British Prime Minister 
informed Parliament: ‘‘The latest of our military measures is the imposition of the total 
exclusion zone around the Falkland Islands, of which we gave forty-eight hours notice 
yesterday. The new zone has the same geographical boundaries as the maritime exclusion 
zone which took effect on 12 April. It will apply from noon London time tomorrow (30 April 
1982) to all ships and aircraft, whether military or civil, operating in support of the illegal 
occupation of the Falkland Islands. A complete blockade will be placed on all traffic 
supporting the occupation forces of Argentina. Maritime and aviation authorities have been 
informed of the imposition of the zone, in accordance with our international obligations.”’ 
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darkness and, therefore, it did not apply to the Liberty at 2 p.m., local time, on the 
8th of June. 

The United States Government was given its own private maritime ‘exclu- 
sion zone announcement to keep the Liberty away from Israeli coasts whatever the 
time of day. Even these private warnings, as they have been described, however, are 
not specific enough about the physical limits of the zone.'* Since the Six-Day War 
was not a world war, the only type of maritime security zone that could properly 





2 D. O’Connell, International Law of the Sea, supra note 179, at 1155. 
The mere presence of any ships or aircraft in the zone, regardless of nationality, was interpreted as 
being hostile and justifying measures of self-defense. Jd. at 1111. The British argued that the 
Falklands total exclusion zone was a rightful measure of self-defense under Article 51 of the U.N. 
Charter, which reads in part: ‘‘Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against a Member of the United 
Nations ....’” U.N. Charter art. 51. The zone had, in fact, been declared only when Argentina failed 
to withdraw from the Falklands after the U.N. Security Council had called upon it to do so. 2 D. 
O’Connell, International Law of the Sea, supra note 179, at 1111. The Soviets objected to the more- 
restrictive British zone, saying that it violated Article 2 of the 1958 High Seas Convention. Glover, 
supra note 177, at 192-93. This greater zone had the effect of excluding Soviet vessels, then 
shadowing the British fleet, away from the scene of operations. See N.Y. Times, Apr. 29, 1982, at 1, 
col. 6. In fact, by linking this total exclusion zone to all ships and aircraft operating in support of the 
Argentine occupiers of the Falklands, the British have constructed a legally supportable formula for 
the extended zone. 
During the Russo-Japanese War (1904-05), the Japanese declared a defensive sea area up to 10 miles 
from her coast. Foreign shipping was required to follow routes that kept it away from the main 
operational areas. The U.S. Naval War College International Law Situations for 1914 regarded this 
as precedent on the basis of reasonableness, and the U.S. followed the Japanese lead in 1917. 2 D. 
O’Connell, International Law of the Sea, supra note 179, at 1109. 
It is important to note that the examples of the Japanese-declared zone and the first and third 
British zones in the Falklands all deal with limited war, and the maritime security zones this created 
were limited in their scope and minimally upset world community use of the high seas. This is not to 
say, however, that more extensive maritime security zones have not been declared. Mallison, Studies 
in the Law of Naval Warfare, in U.S. Naval War College International Law Studies 1966 at 87-89 
(1968). 

184. See supra notes 54-66 and accompanying text. 
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have been declared would have been a limited one directed against only the other 
belligerent.’ 

Most importantly, the Israeli exclusion zone does not meet the basic 
requirements for self-defense. The zone was not necessary. The tacit maritime 
security zone announced privately was specifically directed against the United 
States. The United States was neutral, however, and the only activity that it was 
conducting was electronic intelligence gathering. As has been shown in the previous 
discussions, intelligence gathering on the high seas by a nonbelligerent is a 
permissible use of the high seas. Therefore, Israel had no legitimate reason to 
justify a security zone against the United States. 





185. Maritime security zones that totally exclude all shipping are of questionable legality. The declara- 

tion of a maritime security zone or war zone that excludes all shipping from an area, whether neutral 
or belligerent, on peril of destruction, traditionally can be justified only as a reprisal for similar 
enemy actions. 2 L. Oppenheim, International Law, supra note 144, at 551. In the event of a war of 
world proportions, however, such a total zone may be arguably accepted as permissible, as were the 
total blockades of both world wars. Mallison & Mallison, A Survey of the International Law of Naval 
Blockade, supra note 178, at 48. But see D. O’Connell, The Influence of Law on Seapower 167 
(1975). To argue otherwise is to argue in the face of clear state practice, and a rule of law that is not 
honored in state practice is no rule at all. This is not to say, however, that a limited war would justify 
taking the same measures. Mallison & Mallison, A Survey of the International Law of Naval 
Blockade, supra note 178, at 48. But see D. O’Connell, The Influence of Law on Seapower 167 
(1975). Outside the extraordinary circumstance of a general world war, the clear rule is that the 
declaration of a maritime security zone controlled by a belligerent and entered by neutral ships at 
their peril is not recognized as legal. 2 L. Oppenheim, International Law, supra note 144, at 548-49. 
Maritime security zones that were directed against all traffic except the declarant’s own have been 
used three times in the twentieth century; the first was in World War I. Jd. On November 3, 1914, 
Britain declared a military area in the North Sea and mined the entire area, leaving some lanes open 
for neutral shipping. /d. This extensive mining was claimed to be a reprisal to German mining. 
Subsequently, Germany, in reprisal for the North Sea mining by Britain, declared a total war zone 
around the British Isles in which every ship, regardless of nationality, would be liable to attack. 2 D. 
O’Connell, International Law of the Sea, supra note 179, at 1110. This was known by the German 
Foreign Ministry to be contrary to the international law of the time and was justified as a reprisal. 
O’Connell, International Law and Contemporary Naval Operations, 1970 Brit. Y.B. Int’! L. 46 
(1971). 
During the Second World War, Germany, the United Kingdom, and the United States all declared 
security zones, called war or operational zones. Germany again declared hers around the British 
Isles, the British theirs in the Danish Straits, and the United States in the Pacific Ocean. Mallison, 
Studies in the Law of Naval Warfare, in U.S. Naval War College International Law Studies 1966, at 
69-91 (1968). After the war, Grand Admiral Doenitz was convicted of a war crime for authorizing the 
establishment of a total war zone around the British Isles. 22 Trial of the Major War Criminals 
Before the International Military Tribunal, Nuremberg 558 (1948). This was contrary to the London 
Naval Protocol of 1936, 173 L.N.T.S. 353. No punishment was awarded for this offense, however, 
because of the similar allied actions. W. Mallison, Studies in the Law of Naval Warfare 1966, at 69-91 
(1968). 
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Finally, the zone was disproportionate. The naval operational requirements 
of Egypt, Israel, and Syria have been coastal, and the need to extend jurisdiction 
over an undefined area of the high seas was disproportionate to Israel’s real defense 
needs.” 


4. Conclusion 


The Israeli-implied claim to a maritime exclusion zone against the Liberty 
on the high seas was not justified in international law. 


D. Summary 


Intelligence gathering on the high seas is not an inherently illegal activity 
and Israel had no grounds on which to justify asserting national authority over the 
high seas near her coasts, except against belligerents. The implied claim by the 
Government of Israel to an intelligence gathering exclusion zone on the high seas 
as against the United States as a cobelligerent, or against any nonbelligerent, was 
invalid and is not supportable in international law. 


III. THE ATTACK ON THE L/BERTY AS ISRAELI AGGRESSION 


World order, in the long run, depends not on men, but upon law, law 


which embodies eternal principles of justice and morality. — John Foster 
Dulles 


A. The Issue 


The Israeli attack on the Liberty raises important questions about aggres- 
sion and anticipatory self-defense. Part III of this article examines these questions 
in the context of international law. 


B. The Use of Force and International Law 
1. The United Nations Charter Framework 
The world legal order on the use of force is given in the U.N. Charter.” The 


first element of world legal order required by the Charter, and found in article 2(3), 
is that all members must settle their disputes peacefully and without jeopardizing 





186. D. O’Connell, The Influence of Law on Seapower, 127 (1975). 
187. U.N. Charter, art. 2. 
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international peace and security." Article 2(4) of the Charter contains the prohibi- 
tion of aggression and reads: ‘‘All members shall refrain in their international 
relations from the threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent with the Purposes of 
the United Nations.’’™ Article 51 of the Charter provides the framework for the 
lawful use of force by a state by limiting the use of force to self-defense only.'” 
Article 51 states: ‘‘Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against a Member of 
the United Nations, until the Security Council has taken measures necessary to 
maintain international peace and security. . . .’”'' These two articles provide the 
limits of the lawful use of force under international law. Force may be lawfully 
applied only if it is in self-defense. If force is not applied in self-defense it is 
aggression, and illegal. As one commentator noted in 1966: ‘‘International law 
presently requires that the initiation of war or the use of force short of war be 
limited and kept within the concept of self-defense, which must be premised on a 
specific and immediate threat of armed attack.’’ Within the United Nations 
framework then, the use of force is lawful only in self-defense. Any other use of force 
is unlawful aggression. 


2. The Character of Self-Defense Under Article 51 


In the past, there has been some dispute as to the extent to which article 51 
incorporates the previous customary international law of self-defense. Professor 
Kunz espoused the narrow view. Based on the ‘‘clear and unambiguous’’* mean- 
ing of the words ‘‘armed attack’’ in article 51, he felt that the only proper use of 
force under article 51 was in response to an actual (as opposed to an imminent) 
“‘armed attack.’’ In other words, Professor Kunz felt that the customary interna- 
tional law of self-defense was not recognized in the Charter. He said: ‘‘Article 51 
prohibits ‘preventive war.’ The ‘threat of aggression’ does not justify self-defense 
under Art. 51. Now in municipal law self-defense is justified against an actual 
danger, but it is sufficient that the danger is imminent. The ‘imminent’ armed 





188. Id. art. 2(3). 

189. Id. art. 2(4). 

190. Id. art. 51. 

191. Id. 

192. Harlow, The Legal Use of Force Short of War, U.S. Naval Inst. Proc., Nov. 1966; at 93. 

193. Kunz, Individual and Collective Self-Defense in Article 51 of the Charter of the United Nations, 41 
Am. J. Int’] L. 872, 873 (1947). Professor Kunz stated: ‘“The Permanent Court of International 
Justice held that, where a text is clear and unambiguous, no resort should be had to traveaux 
preparatoires for its interpretation.’’ Id. 

194, Id. at 877-78. 
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attack does not suffice under Art. 51.’”'® Professor McDougal and Mr. Feliciano 
take issue with the technique of interpreting documents, and especially article 51, 
using the ‘“‘clear and unambiguous’’ meaning of words as a guide. In their 
collection of essays entitled Law and Minimum World Public Order: The Legal 
Regulation of International Coercion, they argue: 


In the first place, neither Article 51, nor any other word formula can have, 
apart from context, any single ‘‘clear and unambiguous’’ or ‘‘popular, natu- 
ral and ordinary’’ meaning that predetermines decision in infinitely varying 
particular controversies. The task of treaty interpretation, especially the 
interpretation of constitutional documents devised, as was the United Nations 
Charter, for the developing future, is not one of discovering and extracting 
from isolated words some mystical pre-existent, reified meaning but rather 
one of giving that meaning to both words and acts, in total context, which is 
required by the principal, general purposes and demands projected by the 
parties to the agreement. For determining these major purposes and 
demands, a rational process of interpretation permits recourse to all available 
indices of shared expectation, including, in particular . . . the preparatory 
work on the agreement.'® 


Professor and Mrs. Mallison, writing later about article 51, did, in fact, try 
to find the context for article 51. They went back to the negotiating history of the 


U.N. Charter and found: 


The negotiating history at the San Francisco Conference reveals that Article 
51 was intended to incorporate the entire customary law or ‘‘inherent right”’ 
of self-defense. This comprehensive incorporation of the customary law 
includes reasonable and necessary anticipatory self-defense since this is an 
integral part of the customary law.'” 


This research into the negotiating history is borne out by reference to the 
equally authentic French text of article 51. The French text uses the broader term 
“‘aggression armee,’’ which encompasses the conception of ‘‘armed attack’’ but is 
not so limited and more accurately reflects the negotiating history.'” 





195. Id. at 878. 

196. M. McDougal & F. Feliciano, Law and Minimum World Public Order: The Legal Regulation of 
International Coercion 234-35 (1961) (footnotes omitted). 

197. S. Mallison & W. Mallison, Armed Conflict in Lebanon, 1982: Humanitarian Law in a Real World 
Setting 13 (1983). 

198. Id. 
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The more authentic reading of article 51, then, is that the inherent right of 
self-defense referred to in the article incorporates the entire customary law of self- 
defense, including reasonable and necessary anticipatory self-defense, since this 
has always been a part of the customary law.'” 


3. The Requirements for Anticipatory Self-Defense 


The requirements for anticipatory self-defense have been established 
through customary international law. 

In an attack in 1837, the American steamer Caroline was destroyed by 
Canadian forces.” During the Canadian Rebellion of 1837, the Caroline was used 
to transport supplies to rebels on several occasions. The United States appeared to 
the Canadian Government to be unwilling or unable to stop this action. Accord- 
ingly, Canadian militia crossed the Niagara River at night and captured the ship 
during a battle in which two Americans were killed. The Canadians set the ship 
afire and set it adrift in the river, where it was destroyed as it went over Niagara 
Falls. One of the claims of Great Britain was that the attack was justified as an act of 
self-defense. The United States did not deny that the concept of anticipatory self- 
defense could be invoked, but denied that it existed in the Caroline situation. The 
British ended the affair by apologizing for the incident without assuming any legal 
responsibility for the deaths of the two Americans, the wounding of others, and the 
destruction of the ship. 

During the diplomatic correspondence on the case, the American Secretary 
of State, Daniel Webster, proposed to Lord Ashburton, the British Special Minister 
to Washington, a formula for anticipatory self-defense. By attempting to show that 
Mr. Webster’s formula had, in fact, been satisfied, Lord Ashburton implicitly 
adopted this formula.” The formula required a ‘‘necessity of self-defense, instant, 
overwhelming, leaving no choice of means, and no moment for deliberation.’’*” 
According to the Mallisons, the more correct formulation of the rule under interna- 
tional law is that the state invoking anticipatory self-defense must go through a 
process of deliberation that results in the choice of a lawfully proportionate means 
of responding coercion.™ In any case, they feel that the British response was 
proportional to the threat posed by the Caroline.™ This view is more in harmony 
with article 2(3) of the U.N. Charter. 





199. Mallison & Mallison, The Israeli Aerial Attack on June 7, 1981, Upon the Iraqi Nuclear Reactor: 
Aggression or Self-Defense? 15 Vand. J. Int’! L. 417, 420 (1982). 

200. 2 J. Moore, Digest of International Law 409-414 (1906); Jennings, The Caroline and McLeod Cases, 
32 Am. J. Int’! L. 82 (1938). 

201. Jennings, supra note 200, at 89-90. 

202. Id. at 89 (citing 61 Parliamentary Papers (1983). 

203. Mallison & Mallison, supra note 199, at 422. 

204. Id. 
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An example of the use of peaceful procedures was the British action toward 
the French fleet following the Vichy French Government armistice with Nazi 
Germany in June 1940.”° At that time, Germany had control of most of the 
continent of Europe. It was a bleak time for Britain, with German bombing a 
regular feature of British life and a German invasion of England expected. The 
French fleet had taken refuge in Alexandria, Egypt; Oran, French North Africa 
(Algeria); and Martinique, in the West Indies. The British feared that the Germans 
would take control of the French fleet through the Vichy Government. If the French 
fleet had joined with the German Navy, things would have been very grim indeed, 
since Britain’s major lifelines were all by sea and the French Navy could have 
helped cut off British sea commerce and facilitated the threatened German inva- 
sion of England. In response to this grave threat to its very existence, the British 
served on the French naval commanders in each of the refuge locations a list of 
alternatives. The preferred choice was for the French fleet elements to join the 
British against Germany. The second choice was to make the French fleet useless to 
the Germans by the French themselves. The third choice, failing the other two, was 
that the British would attack and sink the vessels. In Alexandria and Martinique, 
the French accepted the second choice. In Oran, the choices were rejected; and, 
after further efforts at reaching agreement failed, the British attacked and sunk the 
fleet at Oran. The British conduct has been viewed as appropriate.™ 

A more recent use of anticipatory self-defense was the Cuban Missile Crisis 
of 1962.”” At the time, the Soviet Union was secretly installing strategic missiles 
with nuclear capability in Cuba. At the same time, the Soviets were publicly denying 
the installment of these intercontinental missiles. If the installed missiles had 
become operational, they could have posed grave danger to the balance of power. 
Because the Soviets refused to acknowledge the actions they were taking, diplo- 
matic efforts to end the crisis failed, and the United States imposed a limited naval 
blockade around Cuba for the purpose of halting the further introduction of 
strategic missiles. At the same time, the United States worked through the United 
Nations to reach a diplomatic settlement that would result in the removal of the 
missiles that were already in Cuba. The result was an agreement that led to the 
withdrawal of the missiles from Cuba. 

The Cuban Missile Crisis is noteworthy in two respects. First, the Crisis 
illustrates appropriate proportionality. The United States used the least amount of 





205. 1 L. Oppenheim, International Law, supra note 171, at 270-71. 

206. Mallison & Mallison, supra note 199, at 423 (citing 1 L. Oppenheim, International Law 303 (H. 
Lauterpacht ed. 8th ed. 1955)). Oppenheim calls the act one of self-preservation. 

207. See S. Mallison & W. Mallison, Studies in the International Humanitarian Law of Armed Conflict, 
42 (revised preliminary edition 1985); this text may also be found at Mallison, Limited Naval 
Blockade or Quarantine-Interdiction: National and Collective Defense Claims Valid Under Interna- 
tional Law, 31 Geo. Wash. L. Rev. 335 (1962). 
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force necessary to contain the aggression that the missile placement and the threat 
to the balance of power represented. Second, the Crisis shows the simultaneous use 
of peaceful means for resolving the situation. 

These cases illustrate the legal criteria of anticipatory self-defense: 1) The 
use of peaceful procedures if available; 2) actual necessity, as opposed to sham or 
pretense, for the use of force in the responding coercion; and 3) proportionality in 
the responding coercion.” Anticipatory self-defense is regarded as a highly unu- 
sual and exceptional action that may be employed only when the evidence of the 
threat is compelling and the necessity to act is overwhelming,” that is, the danger is 
instant. 


C. Assessment of the Israeli Attack 
1. Peaceful Procedures 


Prior to ordering the attack on the Liberty, officials of the Israeli Govern- 
ment attempted to peacefully get the United States to move the ship. By notifying 
the United States that the ship had to be moved or it would be attacked, the 
Government of Israel was arguably giving the United States a peaceful alternative 
to the use of force. This, it may be said, constituted a resort to peaceful procedures 
prior to the attack. This argument fails, however, because the Government of Israel 
had no right to make the demand to move. The unsuccessful attempt by United 
States Government officials to move the ship was a gratuitous response. The United 
States was not an enemy, nor a potential enemy state. The United States had every 
right to be in international waters listening in on atmospheric radio transmis- 
sions.”” The notifications by the Government of Israel to the United States would 
have constituted peaceful procedures only if the threatened Israeli attack was 
directed toward an enemy or potential enemy who was immediately, specifically, 
and directly threatening with military force.”"' Since the Government of Israel was 
asking the Government of the United States to do something that the United States 
was not obligated to do under international law, the procedures by Israel were not 
justified by any necessity in the situation. 


2. Necessity 





208. Mallison & Mallison, supra note 199, at 423. 
209. Id. at 419. 


210. See supra notes 140-86 and accompanying text. 
211. McDougal, supra note 162, at 556. 
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To be in harmony with the United Nations framework for the use of force, 
the Israeli attack must be shown to have been based on necessity. The Israeli 
military leaders were concerned about the Liberty because they felt that the 
information being heard by the Liberty’s radio receivers had already revealed one 
Israeli secret to United States officials and they did not want any more revealed.”” 
According to one commentator, Israel wanted the world to think that she was the 
victim of an attack so that she would be justified in retaining conquered land.” 
Israeli military leaders also feared that battlefield intelligence broadcast over 
Israeli radios and intercepted by the Liberty would end up in enemy hands via Arab 
sympathizers in the U.S. State Department and the Pentagon.” 

It is also speculated, and there is much circumstantial evidence to confirm, 
that Israel did not want the United States or the world to know that it would soon be 
attacking Syria, U.N. cease-fire notwithstanding.”* These concerns of the Israeli 
military leadership must be examined in view of Israel’s lawful military objectives 
in the Six-Day War. 

Israel had made preparation for war in response to Egypt’s removal of the 
United Nations Emergency Force, the movement of Egyptian troops into the Sinai, 
and the Egyptian closure of the Straits of Tiran. Israel alleges, however, that she 
attacked Egypt in what Israel alleged was a response to an offensive thrust by 
Egyptian armor and planes.”* The only lawful war aims Israel had were to repulse 
any Egyptian, Jordanian, and Syrian attacks and to reopen the Straits of Tiran. 
Israel’s insistence that the United States move the Liberty or it would be attacked 
could have been prompted only by Israel’s need to hide its forthcoming breach of a 
cease-fire to seize Syrian lands, and the reason to hide this move into Syria was to 
make keeping Syrian land after the war easier to justify.”” By the time the decision 
was made to attack the Liberty, Israel had won the war. Egypt had been defeated, 
the Straits of Tiran had been captured by Israel, and a cease-fire was in effect. 
Jordan had been defeated, and a cease-fire was in effect. Syria had not seriously 
fought Israel, and a cease-fire was in effect. The belief that any leaks from the 
United States would have jeopardized the legitimate war aims of an already 
victorious Israel was a highly speculative and ill-founded one. 





212. See supra notes 19 & 20 and accompanying text. See also S. Steven, supra note 2, at 234. 

213. Id. 

214. Id. 

215. J. Ennes, supra note 2, at 209-13. 

216. 22 U.N. SCOR (1347th mtg.) at 1 U.N. Doc. S/P.V. 1347 (1967). Contradicting the claim at the 
Security Council was the fact that the Israeli Air Force had caught the Egyptian Air Force on the 
ground in a complete surprise. S. Steven, supra note 2, at 230-31. 

217. See D. Neff, supra note 2, at 265; S. Steven, supra note 2, at 234. Israel annexed Jerusalem on June 
28, 1967, started settlement colonies on the West Bank on Sept. 27, 1967, and annexed the Golan 
Heichts on Dec. 14, 1981. See D. Neff, supra note 2, at 323. 
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The case of the destruction of the French fleet at Oran, described earlier, is 
instructive on this point. In that case, the attack was ultimately justified because the 
Government of France had just fallen under the sway of England’s deadly enemy — 
an enemy that had not only talked of England’s destruction, but that had also just 
demonstrated its willingness to use force by conquering most of continental 
Europe. If the French ships in question had not been neutralized or destroyed, 
there was little doubt at the time that they would have been used against England, 
either on the high seas or to invade her. Thus, the use of violence was justified by 
the dire necessity of the situation. The posture of the United States toward Israel in 
1967 simply did not equate to that of Vichy France toward Great Britain in 1940. 

The Liberty was the warship of an ally of Israel. The ship did not represent 
any threat to the territorial integrity or political independence of Israel. The attack 
was not founded in actual necessity. The actual reason for attacking the Liberty was 
to hide an Israeli attack on Syria for the purpose of territorial expansion. 


3. Proportionality 


The military leadership of Israel not only chose to confront the Liberty, but 
also chose the means of dealing with her. They were confronted with a warship that 
was a lumbering, converted merchant ship incapable of going over seventeen knots. 
Was the killing of thirty-four men, and the wounding of 171 others, a proportional 
response? Proportionality is judged according to the character of the initial coer- 
cion.”" In this case, there was no coercion by the United States and no specific or 
immediate danger posed by the ship. Accordingly, any use of armed force against 
the Liberty would have been, and was, unjustified. 


D. Conclusion 


The attack on the U.S.S. Liberty was not a justifiable act of anticipatory 
self-defense. The Liberty committed no aggression against Israel. The Israeli attack 
was not preceded by justifiable peaceful procedures. The attack was unnecessary 
because it was based only on a speculative threat and conducted after Israel’s 
legitimate war aims had been achieved. Any coercion against the ship would have 
been unjustified. Since there was no justification for the attack as an act of self- 
defense under article 51 of the U. N. Charter, and since the attack was not 
committed as part of a decision of the U.N. Security Council, it was an unlawful use 
of force by a member of the United Nations. 

The decision by the Government of Israel, acting through its military 
leadership, to attack the U.S.S. Liberty was a decision to commit aggression under 
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Article 2(4) of the United Nations Charter. The attack itself was an act of unlawful 
aggression. The deaths and injuries suffered cannot be lawfully justified. 


IV. THE WRONGFUL USE OF UNMARKED MILITARY AIRCRAFT 


[O}ne of the ‘‘morals’’ of the first great war was the demonstration of 
the need for nationality marks upon aircraft. ...— J. M. Spaight 


A. Factual Highlights 


On the day of the attack, the Liberty was being heavily scrutinized by 
Israeli Defense Force aircraft. Most of the flights were made by a twin-engined 
transport, marked with the Israeli Star of David, that was being used as a reconnais- 
sance plane. At 10 a.m., however, two rocket-armed, delta-winged jets circled the 
ship three times at very close range. These planes had no external, visible national 
markings.” Later, at 2 p.m., during the attack, the first two planes that attacked the 
Liberty were also delta-winged jets, and witnesses again saw no external national 
markings on them.™ The calls for help that got out from the Liberty referred to the 
attacking forces only as unidentified aircraft.”' If the ship had gone down with all 
hands, the only thing that the United States would have known was that the Liberty 
had been attacked by unidentified aircraft and, had the jamming of the Liberty’s 
radios been totally successful, the United States might not have even known that.” 
These disturbing facts raise the question of whether the use of unmarked aircraft is 
proper under international 'aw. 


B. The International Law Criteria 


International efforts to codify rules concerning the conduct of war on land 
and at sea have been moderately successful, but there is virtually no treaty law on 
air warfare.™ In 1922, however, a special committee of jurists from six powers was 
appointed to study and prepare rules for air warfare. Their product was a draft code 
entitled, Rules of Air Warfare.™ Although never adopted in legally binding form, it 
is nevertheless an authoritative attempt to promulgate rules governing air warfare, 
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and it reflects customary rules and general principles of law that underlie the 
conventions on the conduct of war on land and on the sea.” 
These important draft rules provide, in part: 


Art. 3: A military aircraft shall bear an external mark indicating its nationality 
and military character. 


Art. 7: The external marks required by the above articles shall be so affixed 
that they cannot be altered in flight. They shall be as large as practicable and 
shall be visible from below and from each side. 


Art 19: The use of false external marks is forbidden. 


It is important to note the timing of the drafting of these rules. They 
followed the extensive experiences with the heavier-than-air craft that were used in 
the First World War. Following that experience, it was deemed so important to have 
aircraft marked with their nationality that it was mentioned in several places in the 
rules.” In article 19, the prohibition against the use of false marks emphasizes the 
importance that the drafters put on clear, authentic national markings. 

In emphasizing clear national markings, the drafters of the Rules of Air 
Warfare were simply reflecting the emphasis that other codifications of rules of war 
have put on authentic national markings. In spite of the failure of the draft Rules of 
Air Warfare to be ratified, international custom requires operational combat 
aircraft that are engaged in hostilities be distinctively marked with a national 
marking. 

The trend toward requiring markings in combat started in the aftermath of 
the Franco-Prussian War. During that conflict, it was the practice of the Prussian 
Government to execute, upon capture, irregular French soldiers who could not 
produce identification showing that they were authorized to fight on behalf of 
France.” Subsequently, at the Brussels Conference of 1874, the Russian Govern- 
ment proposed, in article 9 of the original draft of the agreement from that 
conference, a series of requirements that would entitle irregular combatants to be 
treated as regular soldiers. One of these four important requirements was that the 
person claiming regular soldier combatant status must ‘‘wear some settled distinc- 
tive badge recognizable at a distance.”’” While the Declaration of the Brussels 
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Conference (including the listing of requirements for claiming combatant status) 
went unratified, it nevertheless comprises the foundation upon which the modern 
law of land warfare has been built.” The importance of combatants possessing a 
distinctive badge or marking is reflected in the Hague Conventions of 1899 and 
1907," and in the more recent Geneva Convention of 1949.2 Without distinctive 
identification, the combatant does not come within the protection of the laws of war 
and may be in danger of being viewed as an outlaw. The result has been that, in 
land warfare, soldiers must wear a uniform and ‘“‘irregulars,”’ if they are to be 
accorded the privileges of combatants, must bear some fixed, recognizable emblem 
to indicate their character as fighting men and to separate them from the civilian 
population.” 

The customary law is also reflected in the treatment of warships. Article 
8(2), of the 1958 Convention on the High Seas, requires that warships bear 
distinguishing external marks denoting them as warships of their state. This 
treatment of warships is important because requiring a warship to be distinctively 
marked is more analogous to requiring a combat aircraft to be marked than the 
requirement for a soldier to be distinctively marked. 

The world community also requires distinctive markings on civil aircraft. 
The 1944 Convention on International Civil Aviation provides: ‘‘Every aircraft 
engaged in internation air navigation shall bear its appropriate nationality and 
registration marks.”’** 

The established policy of the world community is to require that combat 


personnel be distinctively attired or marked, that warships be distinctively marked, 
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and that civil aircraft be distinctively marked. There is no reason for a different 
policy, as reflected in customary law, to regulate operating combat aircraft. The 
underlying policy is the same, and so is the reflective customary law. In 1947, the 
English commentator, J. M. Spaight, in his definitive book, Air Power and War 
Rights, stated: ‘“The determination of combatant status is a necessity of civilized 
warfare on land, on sea, or in the air. The distinction between the combatant and 
the non-combatant elements of a community is the essential condition precedent of 
the humanizing of warfare.’”** The importance of distinctive markings on combat 
elements noted by Mr. Spaight has, since the days of the Franco-Prussian War, 
become recognized by the world community as significant and necessary, and this 
recognition has been reflected in world practice that is today accepted as law. 

The customary rule in effect in 1967 is evidenced by the practice of the 
United States. Article 500 d. of the Law of Naval Warfare, as reprinted in 1955, 
required military aircraft to bear the military markings of their state.” 

That Israel was aware of the importance of this customary rule is shown by 
the care taken to mark the U.S. Air Force tactical reconnaissance jets with the Star 
of David and authentic Israeli stock numbers (which required Israeli participation) 
before they were sent to Israel and into combat.” The collusion of Israel in the use 
of false exterior markings shows their awareness that such markings were required. 


C. Resolution of the Issue 


The Government of Israel sent unmarked military aircraft to attack the 
U.S.S. Liberty. There is a customary rule of international law that military aircraft, 
when operational, must be distinctively marked with their nationality and military 
character. Israel violated this customary rule of international law. No injury is 
attributable solely to the fact that the aircraft were unmarked, however, the act of 
using unmarked aircraft is evidence of the maliciousness of the attack on the 
Liberty by the Government of Israel. 
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V. QUESTIONS OF HUMANITARIAN Law RAISED BY THE ATTACK 


Men who take up arms against one another in public do not cease on this 
account to be moral beings, responsible to one another and to God. — Francis 
Lieber 


A. Brief Factual Summary 


While the Liberty was under attack by the Israeli MTBs, the torpedo 
boatmen were spraying the ship with machine-gun fire. Witnesses noted that they 
were directing their machine-gun fire particularly at the stowed inflatable life rafts 
on the deck of the Liberty. After torpedoing and then machine-gunning the Liberty, 
the MTBs pulled off to one side away from the ship and idled as the Liberty sat 
helpless in the water. When the Liberty appeared to be sinking and the crew had 
been ordered to abandon ship, one Liberty seaman braved going out on deck to 
look for serviceable life rafts. He found three, inflated them, put them in the water, 
and tied them to the ship. At that point, one MTB came closer to the Liberty and 
shot at the three good life rafts. This deflated two of the boats, and the third was 
shot free of its line to the Liberty and was taken aboard the MTB. After destroying 
or seizing the remaining life rafts, the MTBs left the scene, possibly believing that 
U.S. planes and surface ships were on the way. The MTBs provided no other life 
rafts or supplies to Liberty personnel. This conduct by Israeli naval personnel 
requires examination, in light of the humanitarian law of war at sea established by 
convention and post-World War II war crimes trials. 


B. The Maritime Convention 

1. General 

In 1967, both Israel and the United States were parties to the 1949 Geneva 
Convention for the Amelioration of the Condition of Wounded, Sick and Ship- 


wrecked Members of Armed Forces at Sea.”” The only reservation made by Israel 
was that the Red Shield of David be used as a distinctive sign for medical personnel 
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instead of the Red Cross.” Article 2 of the Convention provides that it applies in all 
cases of armed conflict between two or more parties to the Convention, even if a 
state of war is not recognized by one of them.” The use of the words ‘‘armed 
conflict’’ means that the treaty applies to any difference arising between two states 
that leads to an involvement of the armed forces, regardless of how long the incident 
lasts.“ There is no need for a state of war to be recognized for the Maritime 
Convention to apply; the occurrence of de facto hostilities is sufficient.“ The 
Convention protects members of the armed forces of a state and persons who 
accompany these armed forces without being a member of them.™ The Convention 
applies on the high seas or in territorial waters.” 


2. Article 18 — After an Engagement 


The duty of belligerents toward survivors after a conflict at sea is particu- 
larly important. Article 18 covers conduct after an engagement. Paragraph one 
reads: ‘‘After each engagement, Parties to the conflict shall, without delay, take all 
possible measures to search for and collect the shipwrecked, wounded and sick, to 
protect them against pillage and ill-treatment, to ensure their adequate care, and to 
search for the dead and prevent their being despoiled.’”” This requirement may 
also be found in article 16 of the 10th Hague Convention of 1907, which states: 
‘‘[A]fter every engagement, the two belligerents, so far as military interests permit, 
shall take steps to look for the shipwrecked, sick, and wounded, and to protect them, 
as well as the dead, against pillage and ill-treatment. .. .”"*’ 

Wounded and sick persons are combatants who, by reason of a wound or 
sickness, have ceased to fight.” A shipwrecked person is one whose vessel has been 
destroyed or lost at sea, those persons who are in a disabled ship, and those who are 
cast away on the coast or on an island as a result of an accident at sea.” These 
people must be in need of assistance and care, and they must refrain from any 
hostile act.” 
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The obligation in article 18, to take all possible measures without delay, is a 
strict requirement, subject only to the operational capacity of the units at the 
scene.” Thus, a motor torpedo boat or submarine may not have the capability to 
see to the wounded or to ensure the safety of the shipwrecked. Both of these types of 
war vessels have peculiar vulnerabilities, and their continued presence on the scene 
of a battle may jeopardize their safety. In that case, humanity yields to military 
necessity and torpedo boats and submarines may hastily leave the scene of a 
battle.” Even these types of vessels must radio nearby hospital ships or other 
neutral ships, however, and must at least try to supply such materials as lifeboats, 
food, and water.”* 


3. Articles 50 to 53 — Grave Breaches 


Article 50 outlines the procedures and duties with regard to war crimes or 
grave breaches committed against persons protected by the Maritime Conven- 
tion. The grave breaches detailed in article 51 include the destruction of property 
not justified by military necessity and carried out unlawfully and wantonly. This 
particularly covers hospital ships, rescue craft, medical installations, and medical 
aircraft. The object of this part is to protect the lives of survivors at sea by 
protecting that property designed to care for and preserve their lives and, thereby, 
prevent the great suffering, injury, and death that virtually always follow the 
destruction of such humanitarian property.” 

The grave breaches section ends with articles 52 and 53.™ Article 52 
prohibits one party to the Convention from absolving itself or another party from 
grave breaches that may have been committed. Article 53 provides for investiga- 
tions of abuses and infractions of the Convention. 


E. The War Crimes Trials 
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There are two World War II war crimes trials that bear these facts. The first 
trial, known as The Peleus Trial, was tried before a British military court in 
Hamburg, Germany, in 1945. The captain of U-852, Lieutenant Commander 
Heinz Eck, and others, were tried for shooting and throwing grenades at the life 
rafts and wreckage from the S.S. Peleus, which had just sunk in the South Atlantic. 
Lieutenant Commander Eck stated in his defense that he did not fire at the 
survivors themselves, but intended only to destroy the flotsam and rafts to ensure 
that there would be no telltale trace of the sinking that would endanger his U-boat 
and crew, although he knew that his actions would also result in the Peleus survivors 
being unable to save themselves. Lieutenant Commander Eck was convicted and 
sentenced to death for the deaths of the Peleus survivors who died as a result of the 
shooting and grenading of the rafts and wreckage. 

In the trial of Helmuth von Ruchteschell, tried before a British court- 
martial in Hamburg in 1947, the defendant, a captain of German armed raiders in 
the North Atlantic between 1940 and 1942, was convicted inter alia of sinking 
merchant vessels without making any provision for the safety of the survivors.” The 
court held that the defendant had a duty to search for, and protect, survivors. 
Significantly, the court held that the defendant had a high duty to the survivors if 
his method of attack intimidated the crew.*” Two propositions came from the case: 


(1) if the raider is aware of survivors who have taken to their lifeboats, he must 
make reasonable efforts to rescue them; (2) it is no defense that the survivors 
did not draw attention to their boats if they had reasonable grounds to believe 
that no quarter was being given.” 


The conduct that the court found intimidating to the crew was the continu- 
ous stream of fire with tracer ammunition that the German raider fired on the 
defending ship, which was an armed British n.erchantman. The fact that the 
continuous fire might have been accidental was not significant in relieving the 
raider of looking after survivors. 


F. Appraisal of the Israeli Conduct 


1. Appraisal Under Article 18 
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At the time the MTBs stopped firing their machine guns at the Liberty, the 
ship was sitting helplessly in the water. The officers and crewmen on the Israeli 
MTBs could only have concluded that the Liberty was a ship in distress and that she 
had wounded on board. The fact that they chose to stop machine-gunning the ship, 
and pull off to the side, shows that the ship was no longer an effective basis of 
‘‘enemy’’ power. Under article 18, these MTBs had a clear duty to try to provide for 
the sick and the wounded. They made no attempt, however, to communicate with 
the ship. The authoritative commentary on article 18 clearly states that, while 
relatively frail craft like submarines and MTBs may not have a duty to remain with 
a distressed craft or wounded combatants, they must radio an alert for help and try 
to supply food, water, and lifeboats. Instead, when one of the MTBs saw U.S. life 
rafts go into the water, the clearest sign of distress and an impending abandonment 
of ship, it moved closer, shot two of the life rafts, and seized the third one. Instead of 
offering help or throwing out its own life rafts or supplies, the MTB deprived 
apparently shipwrecked and distressed seamen of their own life rafts and left the 
scene. Again, while the MTB crews had the right under the principle of military 
necessity to leave the scene of the battle, they still had the duty to ensure care. 
Under the circumstances, the return of the boats an hour later has the appearance 
of being part of an attempt to buttress a public display of conduct consistent with 
the Government of Israel’s ‘‘tragic accident’’ explanation for the attack rather than 
being a genuine attempt to save lives, since the boats knew that the ship was 


American before they attacked it. The MTB crews owed their humanitarian duty 
before they left the first time, not an hour later. 


2. Appraisal of Grave Breaches 


The destruction of the Liberty’s last life rafts meant that the Liberty 
crewmembers lost the means to save the lives of the wounded who could not have 
survived overboard on their own. This wanton destruction of property by the Israeli 
torpedo boat crew is far removed from any act of military necessity. 

The purpose behind the destruction of property prohibition of article 51 in 
the Maritime Convention is to prevent the destruction of hospital ships, rescue 
craft, and other property that is intended to alleviate human suffering after battle 
and thereby to prevent or minimize suffering, injury, and death. While a life raft is 
not a hospital ship, the underlying value served by each is the same: the preserva- 
tion of human life. The destruction of the life rafts by the Israeli MTB, while not a 
grave breach of the magnitude of the torpedoing of a hospital ship, nevertheless 
remains a wrongful destruction of property not justified by military necessity and is 
therefore a grave breach prohibited by article 51. 


3. Aspects From War Crimes Trials 
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The Peleus trial sheds additional perspective on the conduct of the Israeli 
MTB crews. In that proceeding, the court was instructed that, ‘‘[t]o fire so as to kill 
helpless survivors of a torpedoed ship is a grave breach against the law of 
nations.”’*” In this case, the Israelis did not shoot at life rafts which had people on 
them, as in the Peleus trial. They did, however, by their conduct, seem to be 
specifically bent on depriving the Liberty crewmembers of the ability to survive the 
sinking of their ship, both by destroying the three remaining life rafts that the 
Liberty had and by their earlier noticed concentration of fire on towed life rafts. 
Similarly, Lieutenant Commander Eck had taken action that deprived the Peleus 
survivors of being able to survive the sinking of their ship. Of course, the Liberty 
did not sink, however, at the time the order to prepare to abandon ship was given, it 
appeared she would, either as a direct result of the attack or by being scuttled.”® 
The conduct of the Israeli MTB crews is analogous to the conduct for which 
Lieutenant Commander Eck was punished. The fact that the Liberty escaped 
sinking does not lessen the serious misconduct of the MTB crews toward the 
survivors. 

The trial of Von Ruchteschell also emphasizes the duty of a belligerent 
toward survivors at sea. The second point made by this military tribunal hints at the 
intimidation of the survivors of warfare at sea by the victorious belligerent. 

The circumstances that the Liberty’s surviving crewmembers found them- 
selves in were similar to those of one of the ships destroyed by Von Ruchteschell. 
The incoming fire was so fierce that crewmembers did not feel safe about going out 
on deck to save themselves.” On the Liberty, the call to demolish and prepare to 
abandon ship went out some time before the crew dared go out on deck, due to the 
constant machine-gunning of the ship. The Liberty’s own machine gun had been 
abandoned. Since machine guns, as found on the MTBs themselves, generally 
would not sink a ship the size of the Liberty, a question is raised about the purpose 
of the constant machine-gunning by the MTBs. The use of radio jamming to 
prevent communication by the Liberty with the outside world, the shooting out of 
the signal lamp at the beginning of the attack, and the hail of gunfire at. the ship 
while the ship was helpless in the water could easily have led Liberty crewmembers 
to feel that the attackers did not want any survivors. In circumstances such as this, 
the law of the Von Ruchteschell case is that the victorious belligerent must be 
especially careful to ensure that the survivors are not intimidated by a feeling that 
no quarter will be given. An attack as fierce as the Israeli attack on the Liberty, like 
the one in the Von Ruchteschell case, requires extra care on the part of the 
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victorious belligerent.” The time that the MTBs spent idling off of the side of the 
disabled ship should have been time that they spent trying to open communication 
with the Liberty or with other American units for the benefit of survivors. 


G. Conclusion 


The crewmembers of the MTBs violated their duty under the Maritime 
Convention and the customary law of war recognized by the post-World War II war 
crimes trials to adequately care for survivors of battles at sea, and they committed a 
grave breach of the Maritime Convention by intentionally and wantonly destroying 
the ship’s life rafts. 


VI. CoNncLusions 


On June 8, 1967, an electronic intelligence-gathering ship, the U.S.S. 
Liberty, was in international waters off the coast of the Sinai Peninsula listening to 
the events of the Six-Day War, then nearly finished. The Government of the United 
States, as a nominally neutral nation, was legally entitled to conduct this activity, 
since intelligence gathering on the high seas is lawful. 

Later that day, the Government of Israel intentionally attacked the ship, 
severely crippling it and killing thirty-four U.S. citizens. The attack was not legally 
justified and constituted an act of aggression under the United Nations Charter. 
The attack itself identified two further violations of international law. First, the use 
of unmarked military aircraft, contrary to the customary international law of air 
warfare. Second, the wanton destruction and seizure of life rafts being put over the 
side by Liberty crewmen. To speculate on the motives of an attack group that uses 
unmarked planes and deprives helpless survivors of life rafts raises disturbing 
possibilities, including the one that the Liberty crew was not meant to survive the 
attack, and would not have, but for the incorrect 6th Fleet radio broadcast that help 
was on the way - which had the effect of chasing off the MTBs. 

There is still a shroud of mystery surrounding the Israeli attack on the 
U.S.S. Liberty. What is needed is a thorough, honest, public investigation by the 
United States Congress, similar to the Watergate Hearings. This is not a novel idea, 
and the list of proponents includes two former Chiefs of Naval Operations, Admirals 
Arleigh Burke and Thomas Moorer.” Only by thoroughly and publicly examining 
this incident will all the facts be known and all the lessons be learned. 
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also Matthews, Group Wants Probe of Liberty Attack, Navy Times, Oct. 13, 1986, at 8, col. 1-5. 
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International and Domestic Criminal Law Issues in the 
Achille Lauro \ncident: A Functional Analysis 


Lieutenant Commander Larry A. McCullough, JAGC, USN* ** 


Through examination of the Achille Lauro incident, this article analyzes 
the methodology of law as applied to acts of international terrorism, from 
the operational perspective of Federal prosecution of terrorists in United 
States courts. The Achille Lauro incident, in addition to its implications 
for the areas of international and domestic criminal law, contains many of 
the elements commonly involved in any attempt to prosecute and punish 
extraterritorial acts of terrorism. In his study, Lieutenant Commander 
McCullough, additionally, addresses acquisition of personal jurisdiction 
and subject-matter jurisdiction by Federal courts within the context of 
international terrorism. He ultimately concludes that, although the United 
States has jurisdiction in cases such as the Achille Lauro incident, coopera- 
tion among nations is essential to effective prosecution. 


I. INTRODUCTION 


Terrorist acts of violence are not new to the world. The recent frequency of 
terrorist acts, and the political motivation underlying them, however, reflect the 
beginning of a new historical cycle. Terror, violence, and human rights violations as 
means of achieving ends related to ideological goals are likely to increase in 
frequency. Conventional wars are no longer deemed the most successful means of 
achieving desired political goals, and nuclear weapons have not proved the best 
tools for the attainment of a state’s international goals. Additionally, the world 





*Lieutenant Commander Larry A. McCullough is presently serving as an instructor 
at the Naval Justice School, Newport, Rhode Island. He received his B.B.A. degree 
from Ohio University in 1974, his J.D. degree from the University of Santa Clara in 
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political order has not achieved a workable mechanism: for settlement of the kind of 
disputes which often give rise to violent terrorist acts.' 

It is essential that any control mechanism aimed at terrorism be based on 
an understanding that terrorist acts are mere criminal acts which employ violence 
to attain specific goals. Methods of controlling terrorism are diverse, including 
attempts by governments and world public bodies to remove the ‘‘underlying 
causes’’ of terrorism, the application of preemptive and retaliatory military force, 
and the resort to the international judicial enforcement process. This diversity of 
approach is further reflected in the writings of many scholars who distinguish 
between ‘‘state terrorism”’ and ‘‘individual-group”’ terrorism.’ 

The causes of terrorism ‘‘have many roots in international and national 
political, economic and social situations affecting the terrorist, as well as his 
personal circumstances.’”* Terrorist causes range from separatist movements to 
social and political revolution, to revenge for ethnic grievances. Many commenta- 
tors argue that terrorism, carried out to achieve political or ideological goals, will 
not cease until its underlying causes are addressed within a value-oriented frame- 
work that gives due consideration to alleged grievances.‘ If a viable world public 
order is to exist, nations subject to terrorist attack must realize that, regardless of 
the alleged validity of a given terrorist cause, any attempt to achieve goals through 
the use of terrorism must be firmly resisted. A successful imposition of force, 
designed to create fear, only serves to encourage others to seek objectives through 
terrorism. Nations must avoid media dramatization of violent criminal acts which 


might “‘confer star power’ upon terrorists.° 

Terrorists are neither ‘‘guerrillas’’ nor ‘‘freedom fighters,’’ and should not 
be treated as such. The use of military command structures, and the addressing of 
leaders as ‘‘commander,’’ does not raise terrorists to the status of guerrilla 
fighters. The definition of a guerrilla fighter should be confined to a member of a 
small irregular military force that wages war on regular military forces. Terrorists 





1. Bassiouni, Methodological Options for International Legal Control of Terrorism, 7 Akron L. Rev. 
388, 392-93 (1974). A large and diverse body of literature has been produced on the subject of 
terrorism. See, E. Mickolus, Annotated Bibliography of Transnational and International Terrorism 
(1976); A. Norton, International Terrorism: An Annotated Bibliography and Research Guide (1980). 

2. See, e.g., Mallison & Mallison, The Concept of Public Purpose Terror in International Law: 
Doctrines and Sanctions to Reduce the Destruction of Human and Material Values, 18 How. L.J. 12 
(1973). 

3. M. Bassiouni, International Terrorism and Political Crimes 10 (1975). 

4. See, e.g., Mallison & Mallison, supra note 2. 

5. Rosenfeld, Terrorism Is Not Self-Creating, Wash. Post, Oct. 23, 1985, at A23, col. 1. 

6. See, e.g., L.A. Times, Oct. 17, 1985, at 114, col. 5 (a reproduction of the Israeli Army transcript of an 
intercepted ship-to-shore radio exchange between Abu Abbas and the Achille Lauro hijackers). 


54 





NAVAL LAW REVIEW e XXXVI 


are violent criminals who wage war on innocent civilians, while making extensive 
efforts to avoid regular military forces.’ 

Civilized nations should first seek to bring terrorists to justice through 
peaceful and cooperative international law enforcement efforts, including prosecu- 
tion and extradition. The rules of customary international law, however, do not 
prevent states from defending legitimate national interests. When peaceful proce- 
dures have been exhausted, states have the right to employ force in self-defense 
against armed aggression, especially if one state uses its territory and abuses its 
diplomatic privileges and immunities to support and encourage terrorist acts 
against the nationals of other states.’ If force is necessary and proportionate, it is 
lawful. Because use of force can be lawful, international law serves as a weapon 
against terrorism and a tool for the maintenance of stable world order. 

This article focuses on the control of terrorism through law enforcement, 
recognizing that the international scope of this problem must involve a methodol- 
ogy that is neutral with respect to competing values and claims. The effectiveness of 
international criminal law as a general deterrent is not at issue. As with domestic 
criminals, it is debatable whether most international terrorists are aware of particu- 
lar law enforcement instruments, or would alter their criminal behavior if they were. 
One does not question the desirability of domestic criminal codes simply because 
they do not eliminate criminal behavior, and it is unfair to ask more of international 
criminal law in the control of terrorism. Although international judicial enforce- 
ment aims to deter terrorism, its primary function is to ensure that terrorists receive 
just punishment for their acts. 

In analyzing the application of judicial enforcement to international terror- 
ist acts, this article will address the prosecution and extradition decision process 
and judicial issues. These issues will be addressed in the context of the hijacking of 
the Italian cruise liner Achille Lauro. The focus will be on how the affected players 
in the international community reacted to the incident and on the operation of 
applicable treaties designed to be control mechanisms. The article will not concen- 
trate on assessing ‘‘blame”’ or analyzing complex national interests. These areas 
will be considered only to the extent they provide insight into an ongoing process. 
The Achille Lauro incident will be analyzed from the viewpoint of persons directly 
involved in the prosecution of terrorists with a view toward applicability to future 
similar situations. 

This study repeatedly refers to the role of Abu Abbas in the Achille Lauro 
incident. Such references provide a hypothetical framework-for the analysis of legal 
issues that are important in the prosecution of terrorists. Although analysis of some 
issues will focus on Abbas as if he were a defendant in a United States court, 





7. Cf, R. Friedlander, Terror-Violence: Aspects of Social Control 41-49 (1983). 
8. See D. Bowett, Self-Defense In International Law 87-105 (1958). 
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evidence concerning his actual role in the incident remains the subject of some 
confusion. Accordingly, this study should not be read as an attempt to ‘‘convict”’ 
Abbas prior to trial.’ 

The many attempts to define terrorism and to develop a special category of 
offenses miss an important point. Terrorist offenses are violent acts that are 
universally common crimes within the domestic legal systems of every civilized 
society.” Whether terrorism is viewed as an international crime, or simply as 
behavior which falls under domestic criminal codes, the judicial aspect of the 
control of terrorism is ultimately a function of cooperation between states. 


II. THE ACHILLE Lauro INCIDENT" 


On October 8, 1985, the Italian ocean liner Achille Lauro, carrying 340 
crewmembers and about seventy passengers through international waters, bound 
from Alexandria to Port Said, Egypt, was hijacked.’ The incident began when four 
men were seen in their cabin cleaning weapons. They panicked and began firing 
these automatic weapons in the air. They then stormed the ship’s bridge and 
ordered that the ship be sailed to Tartus, Syria. Using a ship-to-shore radio, the 
hijackers threatened to kill American passengers unless fifty Palestinian guerrillas, 





9. It appears certain that Abu Abbas planned and set into motion the events which resulted in the 
seizure of the Achille Lauro. See, e.g., Macleans, Oct. 26, 1985, at 35; Time, Oct. 21, 1985, at 33; 
Newsweek, Oct. 21, 1985, at 26; L.A. Times, Oct. 17, 1985, at 114, col. 5; N.Y. Times, Oct. 13, 1985, at 
A23, col. 5. It may never be clear whether the original objective of the group was to hijack the Achille 
Lauro. U.S. and Israeli sources contend that the original plan was to stage a raid in the Israeli port 
city of Ashdod, but Italian prosecutors lean toward a theory that the original plan was to seize the 
ship and attempt to force the release of Palestinians jailed in Israel. See N.Y. Times, Oct. 18, 1985, at 
Al0, col. 1. Regardless of what the actual plan was, an in-court assertion by Abbas that the original 
objective did not involve the hijacking of the Achille Lauro, while possibly a matter in extenuation 
and mitigation, would likely be an unsuccessful defense. Proof of personal participation in a 
particular substantive crime usually is not necessary when a defendant is charged with conspiracy as 
well as the substantive offense. Abbas may be criminally liable for all crimes committed during the 
course, and in the furtherance, of the conspiracy if found to have been a reasonably foreseeable 
consequence of the original plan, and also may be responsible for the substantive crimes under an 
aiding and abetting theory. See, Pinkerton v. United States, 328 U.S. 640, 647-48 (1946), United 
States v. Meester, 762 F.2d 867, 877-78 (10th Cir. 1985). 

10. See generally R. Friedlander, supra note 7. 

11. In addition to providing a factual setting for a legal analysis, this section illustrates the problems 
inherent in an atmosphere of competing political concerns of affected states and the way interna- 
tional obligations are often approached. 

12. N.Y. Times, Oct. 8, 1985, at Al, col. 6. Early news reports reflected considerable confusion about 
who the hijackers were and what they wanted. From the outset, however, Palestine Liberation 
Organization officials in Rome and Egypt attempted to disassociate their organization from the 
incident. Id. 
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held in Israel, were released.'* The Achille Lauro arrived in waters off the Syrian 
port city of Tartus at 1 p.m. (local time), Tuesday, October 8, 1985. After arrival, the 
hijackers demanded negotiations, but the Syrians refused and ordered the ship out 
of their waters."* 

The hijackers herded the passengers and crew into the ship’s dining room, 
segregating the Americans.’ After collecting the passports of the passengers, the 
hijackers composed a ‘‘death list’’ of passengers to be executed. An American, 
Leon Klinghoffer, was informed he was to be first.'* Shortly after the liner left 
Syrian waters, Leon Klinghoffer was singled out and shot."’ The hijackers then 
contacted Tartus by radio, saying they had killed, and would kill again if not given 
refuge." 

Egyptian authorities maintained communications with the ship from the 
inception of the hijacking.’ As the incident unfolded, British, American, French, 
West German, and Italian officials, representing countries who had nationals 
aboard, conferred with Egyptian and Palestine Liberation Organization (hereinaf- 
ter PLO) officials.” It was decided that the Egyptians should be in charge of any 
negotiations.” Late Tuesday night, Egyptian Foreign Minister Meguid summoned 
ambassadors from the United States, West Germany, Great Britain, and Italy, 





13. N.Y. Times, Oct. 9, 1985, at Al, col. 6 (late edition). See Laver, Striking Back, Maclean’s, Oct. 21, 
1985, at 35. The only Palestinian actually named was Samiral-Qantari. He was being held in Israel 
for murder. N.Y. Times, Oct. 9, 1985, at A8, col. 3 (late edition). 

14. Laver, supra note 13, at 35. 

15. N.Y. Times, Oct. 10, 1985, at All, col. 3 (late edition). 

16. N.Y. Times, Oct. 13, 1985, at Al, col. 3; N.Y. Times, Oct. 13, 1985, at A22, col. 1. Leon Klinghoffer 
was a 69-year-old invalid and was confined to a wheelchair. Another American, Mildred Hooks, was 
told she was to be executed second. Passenger accounts later state that the hijackers were 
attempting to single out any Jews. N.Y. Times, Oct. 13, 1985, at Al, col. 3. 

17. Laver, supra note 13, at 35. The ship’s Captain, Gerardo de Rosa, put the time of the murder as 3:05 
p.m. (local time), Tuesday, Oct. 8, 1985. N.Y. Times, Oct. 10, 1985, at All, col. 2 (late edition). After 
Mr. Klinghoffer was shot, Joaquin Pineiro DaSilva, a cabin steward, and Ferruccio Alberti, the 
cruise hairdresser, were ordered to toss the body and wheelchair overboard. Smolowe, Piecing 
Together the Drama, Time, Oct. 28, 1985, at 31. The triggerman in the death was 23-year-old Majed 
Yussef Molqi. Wash. Post, Nov. 14, 1985, at A32, col. 1. On Monday, Oct. 21, 1985, Mr. Klinghoffer’s 
body washed ashore near the Syrian port city of Tartus. The remains were flown to Rome, where an 
autopsy disclosed two gunshot wounds: one to the head and one to the chest. /d. 

18. Cullen, Cruising on a Murderous Course, Newsweek, Oct. 21, 1985, at 34. 

19. N.Y. Times, Oct. 13, 1985, at A23, col. 2. 

20. N.Y. Times, Oct. 9, 1985, at A8, col. 4 (late edition). 

21. Russell, The U.S. Sends a Message, Time, Oct. 21, 1985, at 23, 25. The basis of the decision was 
Egypt’s good relations with the PLO and its proximity to the liner that was then steaming toward 
Egypt. All stressed concern for passenger safety and agreed that no concessions would be made. A 
split arose on the issue of punishment, with the U.S. insisting that the hijackers should be punished. 
Id. 
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asking them to sign a document approving, in advance, a plan to provide safe 
passage in exchange for surrender. In view of rumors of one passenger’s death, they 
all refused to sign.” 

The Achille Lauro arrived in Egyptian waters and dropped anchor fifteen 
miles off Port Said at 6 a.m. (local time), Wednesday, October 9, 1985.” Abu Abbas, 
a member of the PLO Executive Committee, arrived from Tunis that same morning 
to conduct direct negotiations.” The negotiations began at approximately 7:15 a.m. 
(local time).* As the negotiations proceeded, it became apparent that Italy and 
Egypt were leaning toward a deal with the hijackers wherein safe passage would be 
granted in exchange for surrender.” Earlier in the afternoon of the negotiations, 
the Achille Lauro captain, Gerardo de Rosa, had incorrectly informed Egyptian 
officials, by ship-to-shore radio, that no one had been harmed.” The Italian 
government agreed to go along with a safe passage for surrender agreement, on the 
condition that no one had been harmed.” The United States, however, continued to 
assert its opposition to any result that did not include punishment.” 

The four hijackers surrendered at 11 a.m. (local time), Wednesday, October 
9, 1985, in exchange for safe passage. They were delivered to shore at approxi- 
mately 5:30 p.m. (local time) the same day.” The United States State Department 
ordered the United States Ambassador to Egypt, Nicholas Veliotes, to visit the ship 
and investigate reports that a United States national had been killed. Shortly after 
midnight, Thursday, October 10, he radioed his embassy in Cairo that Leon 





22. Cullen, supra note 18, at 35. This issue remains one of considerable confusion. Rumors of a murder 
aboard were based on various reports of conversations between ship and shore. E.g., The Voice of 
Lebanon reported hearing a threat by the hijackers that they would kill the second and were losing 
patience. N.Y. Times, Oct. 9, 1985, at Al, col. 6 (late edition). Similar statements were reported by 
other sources. See, e.g., Cullen, supra note 18, at 36. 

23. Smith, The Voyage of the Achille Lauro, Time, Oct. 21, 1985, at 30, 33. 

24. Id. 

25. N.Y. Times, Oct. 13, 1985, at A23, col. 2. 

26. Russell, supra note 21, at 25. 

27. N.Y. Times, Oct. 13, 1985, at A23, col. 3. Captain de Rosa later insisted that he was never certain that 
anyone had been killed, and that nobody could tell him of it because a machine gun was constantly 
trained on him. Smolowe, supra note 17, at 31. 

28. Russell, supra note 21, at 25. 

29. N.Y. Times, Oct. 13, 1985, at Al, col. 6. After de Rosa announced, ‘‘[e]verybody is in good health. 
Everybody is okay,” the Italian and West German ambassadors signed the Egyptian document 
approving safe passage. The United States, however, refused to sign. Cullen, supra note 18, at 37. 

30. N.Y. Times, Oct. 13, 1985, at A23, col. 3. 
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Klinghoffer had been murdered.” Italy revoked its concurrence with the safe 
passage agreement after learning of the murder.” 

Amid confusion over where the hijackers were, and what disposition would 
be taken in light of Mr. Klinghoffer’s murder, Egyptian President Hosni Mubarak 
asserted, early on Thursday, that the hijackers had left Egypt and were in the 
custody of the PLO.* President Mubarak declared that ‘‘when this murder 
emerged, we had already sent the hijackers out of the country.’’”* Throughout the 
day, the Egyptians insisted that the hijackers had left Egypt.* During this same 
time period, the United States was announcing, through White House spokesman 
Larry Speakes, that it was confident the four were still in custody in Egypt.” 

The United States began preparations to intercept the aircraft that would 
carry the hijackers out of Egypt.” President Reagan was first briefed on the plan at 
noon, Eastern Daylight Time (hereinafter EDT), Thursday, October 10, 1985. He 
approved the plan in principle and, at 2:15 p.m. (EDT) Thursday, aircraft were 
launched from a United States aircraft carrier in the Mediterranean. At 4:45 p.m. 
(EDT), an Egyptian 737 airliner took off from Cairo with Abbas and the hijackers 
aboard.* The United States aircraft received the order to intercept and, at 5:30 
p.m. (EDT), the Egyptian 737 was intercepted just south of the island of Crete. The 
United States planes ordered the Egyptian aircraft to follow them and, at approxi- 
mately 6:45 p.m. (EDT), the intercepted aircraft landed at the North Atlantic Treaty 
Organization base in Sigonella, Italy. 

The United States plan was to withhold announcement of the seizure until 


the hijackers were transported to the United States. This plan unraveled when 
Italian air-traffic controllers at the Sigonella base refused landing permission to the 
Egyptian 737. Permission was granted only after a crewmember of one of the Navy 





31. Smith, supra note 23, at 33. His message was, ‘‘Leon Klinghoffer is dead. He was murdered by the 
terrorists off Tartus. ... I want you to do two things. In my name, I want you to call [Egyptian Foreign 
Minister Meguid], tell him that in view of this and the fact that we, and presumably they, didn’t have 
those facts, we insist that they prosecute those sons of bitches. . . .’” Id. 

32. N.Y. Times, Oct. 12, 1985, at A4, col. 4. It was originally felt that the negotiating authorities were 
unaware of the murder until announced by the U.S. Ambassador. This was the ‘‘informed belief’ of 
Assistant Secretary of State Richard W. Murphy. L.A. Times, Oct. 10, 1985, at 119, col. 1. N.Y. Times, 
Oct. 13, 1985, at A23, col. 3. 

33. N.Y. Times, Oct. 11, 1985, at Al], col. 1. 

34. Russell, supra note 21, at 26. At an October 26, 1985, interview with Time magazine, President 
Mubarak indicated that the four had, in fact, left the country when he made the remarks, but were 
returned when no PLO official was available to receive them at the undisclosed location. Smolowe, 
supra note 17, at 31. 

35. N.Y. Times, Oct. 11, 1985, at All, col. 1. 

36. Laver, supra note 13, at 36. 

37. Russell, supra note 21, at 26. 

38. N.Y. Times, Oct. 12, 1985, at A9, col. 1 (late edition). 
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aircraft radioed the tower that the 737 had a ‘‘fuel emergency.’’ At that point, 
senior United States government officials contacted Italian authorities and 
explained what had transpired.” The 737 landed with two United States C-141 
transport aircraft behind it, carrying fifty U.S. anti-terrorist commandos, who 
immediately surrounded the Egyptian aircraft. Italian troops then converged on 
the scene and an angry confrontation ensued.“' As the confrontation between the 
United States and Italian troops continued, President Reagan conferred by tele- 
phone with his Italian counterpart, Prime Minister Bettino Craxi. An agreement 
was reached that the United States troops would pull back, and the Italian troops 
would seize the hijackers.” The Italian troops then took the four hijackers into 
custody.” 

On Friday, October 11, 1985, Italian authorities brought formal criminal 
charges against the four hijackers.“ A request by United States officials, to hold 
and investigate Abbas, was refused by the Italian government on grounds of lack of 
sufficient evidence.* That night, seventeen hours after landing, the Egyptian 737 
took off from Sigonella and flew to Rome’s Ciampino airport, with PLO officials, 
Abu Abbas, and Abu Ezz on board.“ While the plane was on the ground at 
Ciampino, arrest warrants for the four hijackers and Abbas were issued in the 
United States. On Saturday evening, October 12, 1985, the Egyptian 737 took off 
from Ciampino airport for a ten-mile flight to Rome’s Leonardo da Vinci airport. 
Upon landing, Abbas and Ezz quickly boarded a waiting Yugoslavian JAT Airways 
jetliner. The jetliner’s 5:20 p.m. departure for Belgrade, Yugoslavia, had been 


delayed for fifty minutes. After arrival in Belgrade, Abbas and Ezz departed the 
airport in a limousine displaying license plates of the PLO diplomatic mission in 
Yugoslavia.” The United States formally requested that Yugoslavia extradite Abu 
Abbas,* but was told informally that the extradition request would be denied.” 





40. L.A. Times, Oct. 19, 1985, at II, col. 2. 

41. Smolowe, supra note 17, at 31; L.A. Times, Oct. 19, 1985, at I, col. 2. 

42. A total of six arrest warrants were issued by Italian authorities charging, among others, the original 
four terrorist detainees, Adbel Atif Ibrahim, Hallah Abdullah Hassan, Hammad Ali Abduliah, and 
Majed Yussef Molqi. Russell, The Price of Success, Time, Oct. 28, 1985, at 22, 28. 

43. Laver, supra note 13, at 36. 

44. N.Y. Times, Oct. 12, 1985, at Al, col. 6 (late edition). 

45. N.Y. Times, Oct. 14, 1985, at A25, col. 5. 

46. See, Wash. Post, Oct. 13, 1985, at Al, col. 3. Smolowe, supra note 17, at 31. The United States 
commander on scene, Major General Carl W. Stiner, ordered a U.S. T-39 jet trainer to carry him in 
pursuit. He landed at Rome with the Egyptian aircraft. Id. See also, L.A. Times, Oct. 19, 1985, at I], 
col, 2. 

47. Wash. Post, Oct. 13, 1985, at A25, col. 1. 

48. Wash. Post, Oct. 18, 1985, at A33, col. 3. 

49. See, N.Y. Times, Oct. 14, 1985, at Al, col. 6. 
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Abbas then traveled to Iraq, via South Yemen.” Iraq also refused a U.S. extradition 
request. 

An Italian magistrate in Syracuse, Sicily, issued an arrest warrant for Abu 
Abbas, on October 26, 1985. Abbas was charged with murder, kidnapping, hijack- 
ing, and transportation of arms and explosives.” On July 10, 1986, in Genoa, Italy, 
eleven men were tried for, and convicted of, various offenses relating to the Achille 
Lauro incident. Abu Abbas and two of his deputies were tried in absentia, and 
awarded life sentences for masterminding the hijacking.* 


III. THE RELEVANT TREATIES 


The international agreements most relevant to the Achille Lauro incident 
are the International Convention Against the Taking of Hostages [hereinafter the 
Hostages Convention],* the United States-Italy Extradition Treaty,* the United 
States-Egypt Extradition Treaty,” and the United States-Yugoslavian Extradition 
Treaty.” Prior to exploring the application of these treaties to the facts presented in 
the Achille Lauro incident, the applicable terms of each will be analyzed to provide 
a frame of reference. Egypt, Yugoslavia, and the United States are parties to the 
Hostages Convention. Italy is a signatory of the Hostages Convention, but has not 
yet ratified it.” 


A. The International Convention Against the Taking of Hostages 


In its report to the Senate, recommending that body give its consent to 
ratification, the Senate Committee on Foreign Relations summarized the purpose 
of the Hostages Convention as follows: 


The Convention provides an international legal framework for the “‘apprehen- 
sion and prosecution of people’ committing the offenses defined in its first 
article, namely, seizing or detaining and threatening to kill, injure or continue 





50. N.Y. Times, Oct. 15, 1985, at Al, col. 6. 

51. See, Whitaker, VANTED!, Newsweek, Oct. 28, 1985, at 26, 27. See also Treaty of Extradition, Apr. 
23, 1936, United States-Iraq, 49 Stat. 3380, T.S. No. 907, 170 U.N.T.S. 267. 

52. L.A. Times, Oct. 27, 1985, at I8, col. 1. 

53. Wash. Post, Jul. 11, 1986, at Al, col. 6. 

54. 74 Am. J. Int’] L. 277 (1980) (the text of the convention is contained herein) [hereinafter cited as 
Hostages Convention]. 

55. Treaty of Extradition, Oct. 13, 1983, United States-Italy, 26 U.S.T. 493, T.I.A.S. No. 805 (entered into 
force Sept. 24, 1984). 

56. Convention of Extradition, Aug. 11, 1874, United States-Ottoman Empire, 19 Stat. 572, T.S. No. 
270. 

57. Treaty of Extradition, Oct. 25, 1901, United States-Servia, 32 Stat. 1890, T.S. No. 406. 

58. Lowenfeld & Glynn, Analyzing the Applicable Laws in the Achille Lauro Aftermath, N.Y.L.J., Nov. 1, 
1985, at 1. 
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to detain another person in order to compel a third party (including a 
government) to do or not do something as a condition for their release. States 
who become parties not only agree to make such offenses criminal under their 
domestic laws but also either to prosecute or extradite persons reasonably 
accused of such crimes. It complements an agreement already in force for the 
United States: the Convention on the Prevention and Punishment of Crimes 
Against Internationally Protected Persons, Including Diplomatic Agents.” 


The convention requires states parties to prosecute or extradite persons 
who are apprehended within their jurisdiction after committing an act of hostage- 
taking.” Prior to the Hostages Convention, an international framework for coopera- 
tion did not exist that would provide a means to deal effectively with the problem of 
hostage-taking terrorist acts, unless the victim was internationally protected by the 
New York Convention on the Prevention and Punishment of Crimes Against 
Internationally Protected Persons, Including Diplomatic Agents.” 

The Hostages Convention follows the approach taken by the Hague Con- 
vention for the Suppression of Unlawful Seizure of Aircraft,” the Montreal Conven- 
tion for the Suppression of Unlawful Acts Against the Safety of Civil Aviation,* and 
the Convention on the Protection and Punishment of Crimes Against Internation- 
ally Protected Persons, Including Diplomatic Agents.” These international agree- 
ments are aimed primarily at combating terrorism through the legal enforcement 
process. Similarly, the essence of the Hostages Convention is to impose binding 
and mandatory legal obligations upon the parties to prosecute or extradite any 
persons who, after committing an act of hostage-taking, as defined by the conven- 
tion, are found within their jurisdiction. The Hostages Convention also applies to 





59. Senate Comm. on Foreign Relations, Report of the International Convention Against The Taking Of 
Hostages, S. Exec. Rep. No. 17, 97th Cong., Ist Sess. (1981) [hereinafter cited as S. Exec. Rep. No. 
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attempts and to accomplices of hostage-takers, and its obligations are binding upon 
states parties regardless of where the act took place.” 

Article 1 of the Hostages Convention defines hostage-taking and embodies 
the original proposal of the Federal Republic of Germany that hostage-taking 
consists of the ‘‘holding of A to obtain concessions from B.’’* Throughout the 
drafting process, no serious questions to this approach were raised.” Paragraph | 
of article 1 makes the offense of hostage-taking complete, where any person seizes 
or detains another person in order to compel a third party to do, or to abstain from 
doing, any act as an explicit or implicit condition of release of the hostage. 
Paragraph 2 of article 1 proscribes attempts and the participation as an accomplice 
of any person committing, or attempting to commit, an act of hostage-taking.” 
Article 2 requires states parties to make the offenses proscribed in article | 
punishable by their municipal or domestic law.” This follows the general pattern of 
previous conventions aimed at the control of terrorism.” 

Article 5 of the Hostages Convention mandates that each state party 
establish its jurisdiction over acts of hostage-taking when the offense is committed 
in its territory, on board a ship or aircraft of national registry, when the hostage- 
taker is a national, or when the state is the object of compulsion by the hostage- 
taker.” In addition, subparagraph 1(d) of article 5 provides for the option of 
asserting jurisdiction if the person being held hostage is a national of a state party. 
This basis for jurisdiction traditionally has been referred to as the passive personal- 
ity principle.” 


Article 8 of the Hostages Convention requires a state party, finding an 
alleged hostage-taker in its territory, to extradite or prosecute, without exception.” 
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The drafting history of the convention ‘‘leaves no doubt’’ that the obligation to 
prosecute exists whether or not there is an extradition request.” 

Subparagraph 2 of article 9 provides that the extradition provisions of the 
Hostages Convention supersede all prior incompatible extradition treaties and 
arrangements between states parties.” Article 10 builds on the relationship between 
the Hostages Convention and the extradition treaties and arrangements mentioned 
in article 9. Specifically, article 10 amends existing treaties of extradition and 
arrangements between states parties to include the offense of hostage-taking as 
defined by the convention.” 

Pursuant to article 12, a state party is required to prosecute or extradite in 
accordance with article 8 of the Hostages Convention, unless its obligations to do so 
are identical under the 1949 Geneva Conventions® and Additional Protocols.” 
Where the 1949 Geneva Conventions and Additional Protocols apply as between the 
parties, the Geneva Conventions take precedence. 

It is clear that any number of states may, in fact, have jurisdiction over a 
hostage-taking offense. For example, if a national of one country was taken hostage 
by a national in a second country and the event took place in a third country, three 
states have a jurisdictional interest in the event. The Hostages Convention, unfortu- 
nately, fails to establish a precedence to the jurisdictional bases. Reference to the 
matter was made by several state delegations to the convention during the drafting 
stages. An agreement was never reached, however, and the convention is silent on 
which state would have priority of jurisdiction should several states parties seek to 
prosecute an offender.” 


B. Treaty of Extradition Between the United States and Italy 
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When President Reagan transmitted the current United States-Italy Extra- 
dition Treaty* to the Senate for advice and consent to ratification, he noted that it 
‘*follows generally the form and content of extradition treaties recently concluded 
[by the United States].’’* Certain provisions, however, are designed to simplify past 
extradition procedures, to expand the reach and scope of the treaty, and to 
facilitate international law enforcement efforts.* 

Pursuant to the treaty, each state party is obligated to extradite to the other 
state party, in accordance with the treaty’s terms, any person who has been charged 
with or convicted of an offense extraditable in the requesting state.” For example, if 
a person committed a murder in the United States, then escaped to Italy, upon 
request by the United States, Italy would be compelled to extradite this person. A 
person guilty of attempting to or conspiring to commit an extraditable offense 
would also be subject to extradition.® The treaty follows the modern international 
practice of permitting extradition so long as an offense is punishable under the laws 
of both states, instead of the older practice of specifically listing the extraditable 
offenses. This modern practice avoids the need to supplement the treaty to keep 
abreast of recently passed criminal legislation dealing with new kinds of criminal 
acts.” To be extraditable, an offense must be punishable by a deprivation of liberty 
for more than one year or, if a fugitive has already been sentenced, there must be at 
least six months confinement remaining.” The underlying conduct, rather than the 
name given a criminal act, will be determinative of whether this requirement is met. 
It was the intent of the parties that this provision be given a liberal interpretation.” 

If an offender is a national of the requesting state, and is sought for an act 
committed outside the territorial limits of the requesting state, the requested state 
must extradite, whether or not its laws provide for the punishment of the offense.” 
This provision was important to Italy because its laws provide for jurisdiction to 
prosecute Italian nationals without regard to where an offense was committed.” 
Further, the fact that a person whose extradition is requested is a national of the 
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requested state is not a bar to extradition.” By providing for the mandatory 
extradition of a requested state’s nationals, the treaty differs from most extradition 
treaties presently in force.” The provision reflects long-standing United States 
policy that the country wherein the crime was committed, or was to take effect, has 
the greater interest in prosecution. Acceptance of the extradition of nationals 
provision by Italy puts it in the minority of civil law nations.” 

Grounds for refusal of extradition are: (1) The principal purpose of seeking 
extradition is to punish or prosecute a person for a political offense” or an offense 
under military law that is not an offense under ordinary criminal law;* (2) former 
jeopardy in the requested state for the same offense;* (3) the statute of limitations 
in the requesting state has barred prosecution;” and, (4) when the offense is 
punishable in the requesting state by death, but not the requested state, and 
satisfactory assurances have not been received from the requesting state that the 
death penalty will not be carried out if imposed.” If the person sought is being 
prosecuted in the requested state, for the same acts, extradition is discretionary 
with the requested state.” This is in accord with modern extradition treaties. The 
requested state may drop its proceedings and extradite, where the proceedings of 
both countries are aimed at the same acts.'” 

Formal extradition requests are to be made thtough diplomatic channels.” 
In Italy, the supporting documentation, for a person not yet convicted, must include 
a summary of the relevant evidence, written by an Italian magistrate, establishing a 
“reasonable basis” for the belief that the requested person committed the offenses 


that form the basis of the request. In the United States, the summary must be 
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written by the prosecutor and accompanied by a copy of the charge. In both cases, 
the summary must be accompanied by a certified copy of an arrest warrant.'” 

When urgent circumstances, such as imminent flight of the person sought, 
would preclude the timely submission of a formal extradition request, pursuant to 
article X, the requesting state may request provisional arrest for up to forty-five 
days.'* The request can be made through the respective justice departments of the 
parties, or through normal diplomatic channels.'* On receipt of a provisional arrest 
request, detaining action by the requested state is required.'* A formal extradition 
request, in accordance with article X, must be made within the forty-five day 
period.’ After one has been extradited pursuant to the treaty, that person cannot 
be detained, tried or punished for any offense beyond the offense for which 
extradition was granted.'” If a person voluntarily agrees, in writing, to be extra- 
dited, after receiving competent judicial advice concerning the right to a formal 
hearing and the protections of the treaty,’ however, that person is subject to 
prosecution for offenses not contained in the extradition request. Either state 
may terminate the treaty at any time, upon provision of six-months written notice to 
the other." 


C. Treaty of Extradition Between the United States and Egypt 


The extradition agreement between the United States and Egypt was 
concluded at Constantinople, on August 11, 1874, and is contained in the United 


States-Ottoman Empire Convention of Extradition.'' The treaty contains an exclu- 
sive listing of extraditable offenses.''? Although the offenses of piracy and murder 
are included, the offense of kidnapping is not.' The treaty specifically prohibits 
extradition by the requested state for ‘‘any crime or offense of a political charac- 
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ter,”” but is silent as to whether such a decision by the requested state is final or 
subject to further consultation.'" By its terms, the treaty automatically continues in 
force for succeeding five-year periods unless a party gives six-months notice of its 
intent to terminate.''*® 


D. Treaty of Extradition Between the United States and Yugoslavia 


The extradition agreement between the United States and Yugoslavia (then 
Servia) was concluded at Belgrade, on October 25, 1906.'"° Like the extradition 
agreement between the United States and Egypt, and contrary to the agreement 
between the United States and Italy, the treaty between the United States and 
Yugoslavia provides an exclusive list of offenses for which extradition can be 
granted. Included in the list are the offenses of piracy, kidnapping, and murder.'” 
The agreement also addresses ‘‘participation’’ in any extraditable offense. If the 
‘‘participation”’ is such that it may be punished in the United States as a felony, it 
constitutes an extraditable offense.'* The treaty also provides for provisional arrest 
and detention pending the receipt of a formal extradition request. Upon receipt of 
a request for provisional arrest, the requested party is obligated to ‘‘immediately”’ 
take steps to secure the arrest and detention of the person sought. By the terms of 
the treaty provisional arrest will continue for ‘‘two months,” or until a formal 
extradition request is received." If the requested state determines that the offense 
which forms the basis of the requesting state’s demand for extradition is of a 
*‘political character,” that state may unilaterally refuse to extradite.'” 


IV. EGYPT AND THE ACHILLE LauRO INCIDENT 


With regard to Egypt’s role in the Achille Lauro incident, the controlling 
international agreement is the Hostages Convention, which Egypt ratified on 
October 2, 1981.'"" Under the provisions of article 8, once the hijackers were 
apprehended, Egypt was required ‘‘without exception whatsoever” to submit the 
matter to its judicial authorities for the purpose of prosecution, if it did not intend 
to extradite. Article 8 imposes this requirement regardless of whether the offense 
was committed in Egyptian territory.'” Such action was demanded by the United 
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States,'” although there is speculation that the United States failed to impress upon 
Egypt that the Hostages Convention imposed absolute obligations to prosecute or 
extradite.” 

It is unclear whether the United States specifically requested that Egypt 
extradite the four hijackers. In view of United States demands for prosecution, and 
indications that Egypt’s obligations under the Hostages Convention were 
pressed,'* however, it is reasonable to assume that extradition was requested. As 
previously noted, although piracy is an extraditable offense under the treaty 
between Egypt and the United States, kidnapping is not.'* By the terms of article 
10, however, the Hostages Convention automatically amends the extradition treaty 
between the United States and Egypt to make the offense of hostage-taking an 
extraditable offense.'” Grounds for refusal of an extradition request by the United 
States did not exist. 

From the inception of the crisis, the legal obligations imposed by the 
Hostages Convention were not a matter of priority for the Egyptian government. 
Indeed, although a hostage-taking incident, falling squarely within the intent and 
focus of the convention, had occurred, Egypt’s first public act was to approach the 
ambassadors of countries having nationals aboard the Achille Lauro and request 
they sign a document approving safe passage in exchange for surrender.'* The 
drafting history of the convention indicates that such actions, in the face of a 
terrorist incident, were exactly what was meant to be avoided by the absolute 
extradite or prosecute requirements.'” 

When the murder of Leon Klinghoffer was discovered, United States 
pressure on Egypt to take decisive action increased. After harboring the hostage- 
takers in the face of this pressure, Egypt’s President Mubarak defended their 
eventual release on grounds that he had entered into an agreement for their safe 
passage, prior to the discovery of Mr. Klinghoffer’s murder, by which he was 
bound.'® Egypt was not relieved of its obligations as a state party to the Hostages 
Convention because it did not know of the murder of Mr. Klinghoffer. Although the 
murder aggravated the gravity of the matter, the extradite or prosecute mandate of 
the Hostages Convention applied with equal force even in its absence. 
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The refusal of Egypt to meet its treaty obligations reflects the importance 
heads of state often attach to political considerations in such incidents.'** Upon 
close analysis, a compelling case can be made that Egypt did comply with the 
prosecute or extradite requirements of the Hostages Convention because it 
attempted to deliver the hostage-takers to the PLO. Although the facts remain 
somewhat confused, if the hijackers were being turned over to the PLO for trial and 
punishment, Egypt was at least in technical compliance with the letter, if not the 
overall spirit, of the convention. 

This theory must be analyzed in the context of three related issues. First, 
did the PLO make a request for ‘‘extradition’’ with a view toward trial and 
punishment? Second, under the terms of the Hostages Convention, if a state party 
having custody of a hostage-taker decides not to prosecute, must extradition be to 
another state party? Third, does the PLO have an international juridical personality 
such that ‘‘extradition”’ to it would be proper under international law? 

Although the exact terms of the request by the PLO for custody of the 
hijackers are not clearly known, it is clear that a request for custody was made. On 
Thursday, October 10, 1985, PLO representative Hanni el Hassan announced that 
his organization did not have custody of the hijackers, but desired that Egypt turn 
them over for ‘‘discipline and punishment’”’ under the PLO’s judicial process.'* 
Further, that same day, news reporters inquired of President Reagan concerning 
the propriety of PLO trial and punishment.'* The evidence, therefore, supports the 
contention that the PLO requested custody of the hijackers for disciplinary 
purposes. 

The Hostages Convention is silent as to whether its mandatory prosecute or 
extradite provision requires extradition only to other states parties. A conclusion 
that extradition can be made only to other states parties would be contrary to the 
intent of the convention, as stated in its preamble, which notes hostage-taking to be 
‘*an offense of grave concern to the international community. . . .’”'* The conven- 
tion imposes the obligation to extradite or prosecute upon all states parties, but 
does not require anything more of a state party not wishing to prosecute an 
offender than to ‘‘extradite him.’’'* Therefore, if extradition were made to any 
requesting state, for the purpose of subjecting a hostage-taker to an appropriate 
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judicial process, it could be argued that the purpose of the convention is fulfilled. 
This logic could be extended to extradition to an internationally recognized public 
body such as the PLO. 

The third issue involves the question of whether the PLO can request 
extradition of its members, or others it purports to represent, as a matter of 
international law. It is known that an established judicial process, applicable to all 
PLO groups, is contained within the PLO Charter, and that it consists of a court 
system, a penal code, and a code of criminal procedure.’ Additionally, extradition 
requests by the PLO for its members involved in criminal incidents are not 
unprecedented. In December 1973, when five men, who claimed to be Palestinians, 
hijacked a Pan American airliner and then hijacked a Lufthansa jet to Kuwait, the 
PLO requested their extradition. The Kuwait government agreed to extradite to the 
PLO if the men were, in fact, Palestinians.'® The precise juridical status of the PLO 
in international law, however, continues to be subject to considerable debate.'* 

Multilateral recognition by sovereign states is a determinative factor in 
whether entities are afforded rights and duties under international law.'” An 
advisory opinion of the International Court of Justice, considering the nature of an 
international personality, provided that ‘‘the progressive increase in the collective 
activities of [nation-states] has already given rise to instances of action upon the 
international plane of certain entities which are not states.’”'” The court added that 
these new objects of international law need not necessarily be states or be ‘‘identi- 
cal in their nature or in the extent of their rights, and their nature depends upon the 


needs of the community.’’' The PLO maintains that it is recognized by over 100 
states and it is generally accepted that full diplomatic status has been granted by 
about sixty states.” Whatever the significance of these numbers, Egypt could 
reasonably argue that turning the four hijackers over to the PLO was a fulfillment 
of its obligation to extradite under the Hostages Convention. This point was never 
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publicly pressed by Egypt. An alternative explanation for Egypt’s conduct is that it 
was actively involved in fostering the hijackers ‘‘escape,”’ which was foiled only by 
United States war planes. 


V. ITALY AND THE ACHILLE LavuRO INCIDENT 


Shortly after the Egyptian 737 landed at Sigonella, President Reagan 
requested extradition of the four hijackers.'* Soon thereafter, formal charges were 
brought against the four hijackers by Italy.'* On the 12th of October, while Abu 
Abbas was still in Italy, a Federal warrant for his arrest was obtained by United 
States prosecutors, charging him with hostage-taking, piracy, and conspiracy to 
commit these crimes.'* United States Attorney General Edwin Meese requested the 
arrest of Abbas, indicating that documentary proof of Abbas’ complicity would be 
delivered to Italy as quickly as possible. Additionally, the FBI sent a written request 
for provisional arrest to Italian Interpol.’ On the 13th of October, the United 
States Ambassador to Italy, Maxwell Rabb, followed up the Meese reque~” by 
delivering a formal diplomatic note to the Italian government requesting the 
provisional arrest of Abbas. The note was accompanied by what Press Secretary 
Speakes termed a ‘“‘substantial’’ amount of evidence and a promise of more to 
follow.’ , 

The Italian government did not take steps to arrest or detain Abbas. Prime 
Minister Craxi later stated that his country was precluded from arresting Abbas 
because Abbas enjoyed diplomatic immunity.“ Prime Minister Craxi further 
asserted that the United States had failed to provide sufficient grounds for detain- 
ing Abbas before he had departed Italy.'” The United States government reacted 
by publicly denouncing Italy’s actions as ‘‘incomprehensible,” saying it was 
“astonished at this breach of any reasonable standard of due process and [was] 
deeply disappointed.’”” Attorney General Meese later publicly announced that 
Italy was in breach of its extradition treaty with the United States.'* 
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The Hostages Convention is not applicable to the Achille Lauro incident, as 
between the United States and Italy. Italy has not yet ratified the convention.'* An 
extradition request is normally transmitted through diplomatic channels, but where 
a treaty of extradition provides for provisional arrest, the request may be sent by 
telegram if assurances of a formal extradition request to follow are given.'* The 
United States-Italy Extradition Treaty specifically provides for ‘‘provisional 
arrest.’’'* It provides that ‘‘[iJn case of urgency, either [country] may apply for the 
provisional arrests of any person charged [with] an extraditable offense.’’'* An 
extraditable offense is one which is punishable under the laws of both countries by a 
deprivation of liberty for more than one year, or a more severe penalty. Abbas was 
charged with hostage-taking, piracy, and conspiracy to commit both.'* Under the 
treaty, each offense was sufficient to require extradition upon request.'” The treaty 
required extradition, so long as any one of the offenses for which Abbas was sought 
met the requirements of an extraditable offense.'* Conspiracy and ‘‘[aJny type of 
association to commit’’ an extraditable offense are also extraditable offenses.'” By 
terms of the extradition agreement, a request for provisional arrest need not be 
made through diplomatic channels.'® The request by Attorney General Meese, the 
request by Ambassador Rabb, and the request through Italian Interpol all were 
properly made.’ Under the terms of the treaty, upon receipt of the United States 
request for provisional arrest of Abbas, the Italian Government was required to 
“take the appropriate steps to secure . . . [his] arrest... and promptly’’ notify the 
United States of the action taken.'” 
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Concerning the amount of evidence the United States was obligated to 
provide, the provisional arrest provisions of the treaty state that only an allegation 
of extraditable offenses and evidence of the existence of an arrest warrant were 
required.'* An arrest warrant did exist at the time Ambassador Rabb requested 
provisional arrest and at the time of Attorney General Meese’s telephone conversa- 
tion with his Italian counterpart. Presumably this fact was communicated to the 
Italians.'* The treaty further provides that, after receiving the request for provi- 
sional arrest, Italy was obligated to afford the United States forty-five days to 
provide a formal extradition request and supporting documentation.'® It is clear 
that, from the viewpoint of the rights and obligations arising under the United 
States-Italy Extradition Treaty, any assertion that Abbas could not be held provi- 
sionally because of lack of sufficient evidence was without basis. 

On October 11, 1985, Italian Foreign Minister Guilio Andreotti stated that 
Italy was precluded by law from honoring extradition requests from countries that 
have the death penalty. Therefore, extradition of Abbas to the United States was 
unlawful because that country has a death penalty statute.’ Foreign Minister 
Andreotti’s statement carries two interpretations. Under the first, extradition to the 
United States is absolutely precluded in all cases, as long as death penalty statutes 
exist in any United States jurisdiction. The second interpretation is that the foreign 
minister was operating under the mistaken belief that United States law provided 
for a possible sentence of death if one were convicted of hostage-taking or piracy. In 
either case, his assertion was without legal foundation. The United States-Italy 
Extradition Treaty concerns itself with whether the offense for which extradition is 
requested is punishable by death, not whether the requesting state has a death 
penalty statute.'” None of the offenses for which the United States requested 
extradition authorize the death penalty.'* Even if they had, the treaty would not 
have barred extradition if the United States provided ‘‘such assurances as the 
requested Party considers sufficient that the death penalty shall not be imposed, or, 
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if imposed, shall not be executed.’’" The statement of Foreign Minister Andreotti 
was without legal foundation and simply incorrect. No sound justification for 
ignoring the United States extradition request was provided. 

Prior to the Italian convictions of July 10, 1986, the United States pro- 
claimed that it would continue to seek the extradition of the four hijackers.” If the 
United States continues to press for extradition of the convicted hijackers, the issue 
of former jeopardy will affect the outcome. By the terms of the treaty, if a requested 
person has been ‘‘convicted, acquitted, pardoned or has served [a] sentence 
imposed, by the Requested Party for the same acts for which extradition is 
requested,’ refusal of extradition is mandatory.” It has been suggested that initial 
cooperation between Italy and the United States would have permitted a trial in 
Italy on murder and other charges, and a subsequent trial in the United States on 
the hostage-taking charges.'” Although the treaty prohibits extradition that would 
put a previously tried person in jeopardy for the same ‘‘act,’’'” it can be reasonably 
argued that hostage-taking is not the same ‘‘act’’ as murder. The law of foreign 
relations, as practiced by the United States, however, reflects that, where a treaty 
precludes extradition of an accused previously prosecuted for the same crime in the 
requested state, the ‘“‘conduct”’ underlying the crime, not its denomination, will be 
determinative of the former jeopardy issue.'* Accordingly, a prosecutor would have 
difficulty convincing a court that the language of the treaty permits the United 
States and Italy to arrange for prosecution of the same course of conduct in both 
countries. 

Until the July 10, 1986 Italian convictions, the United States request for 
extradition of the four hijackers was completely valid. Under the terms of the treaty, 
however, Italy was under no obligation to extradite if it was proceeding against the 
four hijackers for the same acts that formed the basis of the United States 
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request.'® Italy did, however, have the option of dropping its pending proceedings 
and extraditing the hijackers to the United States.'” 

Italy did not assert that its refusal to extradite was based on the contention 
that the alleged offenses were political. The treaty expressly prohibits extradition if 
the offenses serving as the basis for the request are political.'” The treaty is 
designed, however, to prevent acts of terrorism, particularly those falling under 
multilateral treaties such as the Hostages Convention, from being considered 
political offenses. Although Italy has not yet ratified the Hostages Convention, the 
extradition agreement between the United States and Italy can be read to provide 
that terrorists cannot avoid extradition by claiming that their acts were political 
offenses, if those acts were committed without regard for the physical safety of the 
general public.'* Accordingly, a contention that extradition should be denied 
because the acts were political would be unfounded. 

Consider now the facts that the persons sought for extradition were not 
nationals of the United States, and the offenses. were committed outside the 
territorial jurisdiction of the United States. Article III of the extradition agreement 
between the United States and Italy'” addresses this issue, but is subject to two 
interpretations. Under the first, the requested state may only extradite if it recog- 
nizes the extraterritorial jurisdiction asserted by the requesting state as a part of 
the requested state’s law.” The second interpretation, adopted by the United 
States Senate in consenting to ratification," is that the requested party need only 
insure that the alleged offense is a violation of its domestic law, without reference to 


whether the particular law violated has extraterritorial effect. This interpretation is 
considered to be more consistent with the treaty’s intent to foster international 
cooperation in law enforcement,” but inconsistent with the treaty’s actual lan- 
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guage. Given that Italy claims extraterritorial jurisdiction under circumstances 
such as those of the Achille Lauro case,'* however, extradition was appropriate 
under either of the above interpretations. 


VI. YUGOSLAVIA AND THE ACHILLE LAURO INCIDENT 


Upon arrival in Belgrade, Abu Abbas was permitted to bypass customs and 
departed the airport in a limousine displaying license plates of the PLO mission in 
Yugoslavia.'"* Abbas obviously was being afforded a diplomatic status by the 
Yugoslav government that, in all likelihood, would render any attempt by the 
United States to obtain his extradition futile. Nevertheless, the United States 
submitted a formal extradition request, on October 12, 1985, which was formally 
rejected on October 17, 1985.'* 

Yugoslavia ratified the Hostages Convention on April 18, 1985,'* and 
deposited the ratification with the United Nations the next day.” The refusal of 
Yugoslavia to extradite or prosecute Abbas was in direct violation of article 8 of the 
convention which required, ‘‘without exception whatsoever and whether or not the 
offense was committed in its territory,” that Yugoslavia must take legal action 
against Abbas or extradite him.'’® Additionally, by the terms of the extradition 
treaty between the United States and Yugoslavia, when extradition was requested, 
Yugoslavia was required to take ‘immediate steps’ to secure the detention of 
Abbas.'” 

Unlike Italy, Yugoslavia never attempted to justify its actions on the basis 
of insufficient evidence that Abbas had been involved in criminal conduct. This is 
not unusual, considering the traditional support Yugoslavia has provided individ- 
uals involved in national liberation movements. Indeed, the Yugoslav Constitution 
specifically requires the provision of safe conduct or political asylum for persons 
involved in national liberation movements.” The significance of this is that, but for 
the existence of the Hostages Convention, Yugoslavia may have relied upon the 
political offense exception provisions in its extradition treaty with the United States 
as a basis for refusal of the extradition request." As a state party to the convention, 
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however, it was unable to do so because its extradition treaty with the United States 
was modified to the extent that it was inconsistent with the convention.” 

The rationale advanced by Yugoslavia for affording safe passage to Abbas 
was that, as a visiting diplomat, he was immune from prosecution. At a news 
conference, Yugoslav Foreign Minister Jeglic asserted that the United States 
extradition request was without legal merit because ‘‘Mohammed Abbas is a 
member of the Executive Committee of the Palestine Liberation Organization, 
which Yugoslavia recognizes as the only legitimate representative of the Palestine 
people, and as such he enjoys diplomatic immunity.’""* The Hostages Convention is 
silent with regard to diplomatic immunity, and the treaties of extradition involving 
the United States, Italy, Egypt and Yugoslavia make no exception for government 
officials. No convention aimed at the control of terrorism exempts any government 
official from liability and sanctions. The logical conclusion is that the Hostages 
Convention applies equally to all who commit the criminal acts it proscribes.'* 

Resolution of Yugoslavia’s decision to exempt Abbas from prosecution or 
extradition on grounds that he enjoyed diplomatic immunity raises two related 
issues. The first, a threshold matter, is the question of whether Abbas is a diplomat 
within the meaning of the Vienna Convention on Diplomatic Relations and 
Optional Protocol on Disputes (hereinafter Vienna Convention).'* The second issue 
is whether heads of state or other officials can rely upon diplomatic immunity when 
they have committed a crime that is a violation of international law. 

Concerning the first issue, Abbas was known to be carrying an Iraqi diplo- 
matic passport,'” and to be a high official within the PLO.'* The Vienna Conven- 
tion defines a ‘‘diplomatic agent’’ as ‘‘the head of a mission or the member of the 
diplomatic staff of the mission.’"*” Abbas, however, was not assigned to the PLO 
mission in Belgrade. The convention also provides for diplomatic agents who are 
passing through the territory of a third state ‘‘while proceeding to take up or to 
return to his post, or when returning to his own country. .. .””™ This provision most 
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closely fits the factual situation surrounding the presence of Abbas in Yugoslavia, 
but still fails to answer the question of whether he was a ‘‘diplomatic agent.’’ Abbas 
had the apparent status of a PLO official, traveling as an Iraqi diplomat. Given the 
extensive immunities granted diplomatic agents by the Vienna Convention,” a 
justification for immunity might be fashioned for a stateless person, such as 
Abbas.”” 

The validity of Foreign Minister Jeglic’s assertion requires an under- 
standing of the immunity afforded a diplomat or a head of state in the face of a 
criminal violation of international law. Diplomatic agents are exempt from the 
operation of domestic law as a matter of ‘‘universally accepted principles” of 
international law.” This rule provides the general practice in matters of local 
criminal jurisdiction, but the limits of the practice are the subject of much debate 
among scholars.™ This basic rule sets out an immunity from punishment, but does 
not provide a ‘‘license to violate the law.’ A proper grant of immunity depends 
more on the official duties being performed than the person of the diplomatic 
agent. The purpose of diplomatic immunity is to ‘‘insure the independence and 
convenience of official functions.” Foreign state officials, however, are not enti- 
tled to diplomatic immunity for criminal violations of international law.” No 
immunity exists for a head of state or responsible government official who crimi- 
nally violates international law, and such officials are to be held responsible and can 
be criminally punished.” 

The principles that guided the judges at the Nuremberg trials, in refusing 
to recognize official capacity as a defense to violations of certain international law 
offenses, were later recognized by the United Nations General Assembly as princi- 
ples of substantive and procedural international criminal law.” Under these princi- 
ples, a diplomatic agent charged with an international crime, making a plea of 
diplomatic immunity to an assertion of international criminal jurisdiction or an 
extradition request, would be unsuccessful in modern practice.” It follows that 
Yugoslavia was without a basis in international law to assert this defense on behalf 
of Abbas if his alleged conduct was a violation of international law. Accordingly, this 
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raises the issue of whether Abbas’ alleged conduct, in fact, constituted a violation of 
international law and was a crime against humanity.”" The focus at this point will be 
on the alleged hostage-taking. 

Support for classifying hostage-taking, as defined by the Hostages Conven- 
tion,”” as a crime against humanity, is substantial. Admittedly, the questions as to 
when a violation of domestic law is also a violation of international law and what is 
an international crime, are not completely settled.”"* International law customs and 
conventions have yielded a growing number of crimes defined as ‘‘international.’’”"* 
International crimes have been defined as ‘‘offenses which endanger the funda- 
mental values of the international community as a whole. . ..’’”* In its Preamble, the 
Hostages Convention defines hostage-taking as ‘‘an offense of grave concern to the 
international community. . . .”’”° Furthermore, the 1949 Geneva Conventions and 
Additional Protocols classify hostage-taking as a ‘‘grave breach.”’*” Without assert- 
ing that the 1949 Geneva Conventions apply to a hostage-taking in the absence of 
armed conflict, reference to them is made to show that the international community 
has made hostage-taking proscribed conduct as part of the law of armed conflict. A 
fortiori, hostage-taking must be part of the international law of peace. Additionally, 
both the United Nations Security Council and the General Assembly have unani- 
mously adopted resolutions condemning hostage-taking as an aspect of interna- 
tional terrorism that jeopardizes friendly relations among states which must be 
brought under control through international efforts.”"* Accordingly, the offense of 
hostage-taking is an offense which violates international law, and the assertions of 
Foreign Minister Jeglic were incorrect as a matter of law. 


VII. Tue UNITED STATES AND THE ACHILLE LAURO INCIDENT 


When President Reagan spoke with Prime Minister Craxi regarding the 
extradition of the hijackers to the United States, Prime Minister Craxi asserted that 
Italy possessed the primary right of jurisdiction as a matter of territorial sover- 
eignty and chose to exercise this right.” Prime Minister Craxi’s assertions on this 
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point-are supported in international law because the Achille Lauro, as an Italian 
flagship, falls under Italy’s domestic jurisdiction. Italy’s jurisdiction over an Italian 
ship extends to any attempt to commit a crime, or any conspiracy to commit a 
crime, on board.” The “‘principle of absolute jurisdiction of a state over its own 
territory and persons therein can be regarded as the least vulnerable part of 
positive international law.’’”' 

In United States v. Flores,” the United States Supreme Court had occasion 
to address the matter of jurisdiction over national vessels. After noting that United 
States criminal jurisdiction is based on the territorial principle, and that United 
States criminal statutes are not normally given extraterritorial effect, the Court 
stated: 


But that principle has never been thought to be applicable to a merchant 
vessel which, for purposes of the jurisdiction of the courts of the sovereignty 
whose flag it flies to punish crimes committed upon it, is deemed to be part of 
the territory of that sovereignty, and not to lose that character when in 
navigable waters within the territorial limits of another sovereignty. . . . 
Subject to the right of the territorial sovereignty to assert jurisdiction over 
offenses disturbing the peace of the port, it has been supported by writers on 
international law, and has been recognized by . . . the United States.” 


It should be noted, however, that the United States also had valid juris- 
dictional claims to assert in the matter. International law recognizes the principle of 
“‘equal sovereignty”’ of all member states of the world community, but no clear 
guidelines exist to define a priority of jurisdiction where jurisdictional claims are 
concurrent. This problem is compounded because states have different interpreta- 
tions and policies concerning the various theories of jurisdiction. Conflicts of 
criminal jurisdiction flow from concepts of nationality and sovereignty, and the 
merits of where a criminal offender should be tried are often overshadowed by the 
sovereignty concept. As a general rule, however, territorial subject-matter jurisdic- 
tion has precedence over the other jurisdictional bases.” Absent a territorial claim, 
priority should go to the state whose interests are most significantly affected by the 
criminal acts.” 

United States practice recognizes the existence of concurrent jurisdiction 
in international criminal matters. Rather than attempt to establish a precise 
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priority of jurisdictional claims, a determination of whether jurisdiction will be 
exercised is guided by a rule of reasonableness and an evaluation of all relevant 
factors and competing interests of the affected states.” An application of this 
analysis to the Achille Lauro incident would logically lead to the conclusion that 
Italy had the greater interest in prosecuting and punishing the hijackers, but would 
also recognize the substantial interests of the United States, whose citizens were 
specifically singled out by the hijackers because of their nationality. Additional 
authority for this viewpoint is contained in the Draft European Convention on 
Conflicts of Jurisdiction in Criminal Matters, which would confer upon Italy, as the 
state in whose territory the offense was committed, the primary right of jurisdic- 
tion, but would recognize as totally valid the jurisdictional claims of the United 
States to the extent they were consistent with international criminal law.” 

This article will now focus on the ability of the United States to proceed 
against Abu Abbas, if personal jurisdiction were acquired by a Federal district 
court, and some of the legal issues that will no doubt arise in the future when 
international terrorists are apprehended and prosecuted in a United States court. 

Abbas is charged by United States authorities with piracy and hostage- 
taking, and with conspiracy to commit both.” Each charged offense will be closely 
examined to show the basis for assertion of extraterritorial jurisdiction by the 
United States. In addition, recent Federal legislation, designed to fill certain 
jurisdictional gaps in United States law concerning terrorist acts committed 
extraterritorially, will be examined in the context of difficulties faced by the United 
States in proceeding against Abbas or his accomplices for the murder of Leon 
Klinghoffer. 


A. United States Jurisdiction Under 18 U.S.C. § 1203 


Title 18 U.S.C. § 1203 (hereinafter Hostage Statute) was promulgated as 
implementing legislation for the Hostages Convention.” The statement of Findings 
and Purpose to Senate Bill 2624 specifically noted that hostage-taking ‘‘affects 
domestic tranquility, interstate and foreign commerce, and foreign relations, 
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endangers national security, and is an offense against the law of nations.’’*° The 
Hostage Statute’s definition of hostage-taking expands the Federal kidnapping 
statute,” which prohibits kidnapping when the victim is transported in interstate 
commerce, is an internationally protected person, or the offense is committed in the 
special maritime, territorial, or aircraft jurisdiction of the United States. 

In defining hostage-taking, the Hostage Statute generally follows the defini- 
tion of article 1 of the Hostages Convention.”* The Hostages Convention’s refer- 
ence to a third party as ‘‘a state, an international inter-governmental organization, 
a natural or juridical person, or a group of persons,’’** however, does not appear in 
the statute. Rather, section 1203(a) substitutes the language ‘‘third person or a 
governmental organization.”’ Accordingly, the Hostage Statute makes it clear that 
an attempt to influence a third party, such as a state government or unincorporated 
local government, would be a violation.™ 

In his testimony before the House Subcommittee on Crime, Under Secre- 
tary for Management, Department of State, Ronald I. Spiers, explained the pur- 
pose of the Hostage Statute as follows: 


This bill [H.R. 5689] amends the federal kidnapping statute by extending 
federal jurisdiction to any kidnapping in which a threat is made to kill, injure, 
or continue to detain the kidnapped person in order to compel a third party to 
do or abstain from doing any act as an explicit or implicit condition for the 
release of the person. Enactment of this bill will permit the [United States] to 


become a full party to an important international convention aimed at 
combatting a particular heinous form of international terrorism, and . . . will 
show the seriousness of the [United States] in fulfilling its responsibilities 
under the Convention and in combatting terrorism.” 


By its terms, the Hostage Statute became effective on January 6, 1985, the 
date the Hostages Convention entered into force for the United States.” 
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When jurisdiction under international law is addressed by United States 
Federal courts, the analysis generally involves five different principles. These are: 
(1) The territorial principle; (2) the nationality principle; (3) the protective principle; 
(4) the personality principle; and, (5) the universal principle.” The Hostages 
Convention, at paragraph 2, article 5, obligates states parties to take measures to 
establish jurisdiction by enacting legislation.™ Article 5 of the Hostages Conven- 
tion sets forth seven bases upon which states parties may exercise jurisdiction over 
hostage-takers. The states able to exercise jurisdiction are: 


(1) The territorial state, 

(2) The state of registration of a ship or aircraft, 

(3) The national state of the hostage-taker, 

(4) The state where a stateless person is habitually resident, 

(5) The state which is the object of compulsion in a hostage taking, 
(6) The national state of the hostage, and 

(7) The state where the hostage-taker is found.” 


The following analysis examines the seven jurisdictional grants of the 
Hostages Convention and the Hostage Statute to determine how each grant is 
reflected in the statute’s language. In traditional United States practice, only five 
jurisdictional bases are mentioned, with the state of registration of a ship or aircraft 
being considered as part of the territorial state. Jurisdiction over a stateless person, 
who habitually resides in a state, is a novel concept. 


1. Territorial State 


The Hostages Convention declares a state party competent to exercise 
jurisdiction if the offense occurred in its territory.“ This provision simply declares 
the well-established principle of territorial jurisdiction, which encompasses the 
principle of territorial sovereignty. States have the authority to regulate conduct on, 
or in the air above, their land and territorial waters.”' This basic principle of 
jurisdiction extends to crimes initiated outside the territorial jurisdiction of a state, 
but having direct and harmful effects within its territory.’ This basis of jurisdiction 
is reflected in the Hostage Statute by reference to a proscription on acts of hostage- 
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taking ‘‘inside . . . the United States.’ Although there is nothing remarkable 
about this jurisdictional basis, it is useful to note that the statute prevents the 
preemption by the Federal government of state and local jurisdiction where a 
hostage-taking occurs within the United States under conditions that are not of 
- international interest and the Government of the United States is not the object of 
compulsion.“ Under the facts of the Achille Lauro incident, this fundamental 
jurisdictional basis is not applicable. 


2. State of Registration of a Ship or Aircraft 


This jurisdictional grant™ gives the state of registration of ships and 
aircraft the right to exercise jurisdiction over a hostage-taking committed on board 
one of its flag vessels. This provision restates customary international law, and 
reflects the principle that ships and aircraft are assimilated into the state’s territory 
for purposes of the exercise of jurisdiction. Although ships and aircraft are not 
‘territory’ for all purposes, a state’s jurisdictional competence over crimes on 
ships and aircraft of its registry is identical to its territorial jurisdiction.” The 
doctrine is occasioned by ‘‘the pragmatic basis that there must be some law on 
shipboard, that it cannot change at every change of waters, and no experience 
shows a better rule than that of the state . . .”” of ownership.” The language of the 
Hostage Statute necessarily includes this jurisdictional component as part of the 
territorial principle. The Achille Lauro was an Italian flagship, so the Hostage 
Statute is inapplicable under this jurisdictional basis. 


3. National State of Hostage-Taker 


Pursuant to the Hostages Convention, the state of which the hostage-taker 
is a national has jurisdiction over him.” This provision is declaratory of the well- 
established nationality principle of international law. The nationality principle 
permits a state to assert jurisdiction over its citizens, regardless of where they 
happen to be. This basis of jurisdiction is not subject to contest unless the person 
involved has dual nationality. The asserted rationale for the nationality principle 
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is the duty of allegiance owed to a state by its nationals.*' The link between a state 
and its population creates certain rights and duties for nationals. The nationality 
principle permits a state to regulate the conduct of its nationals outside its physical 
territory. Under this theory, states are free to determine to what degree they will 
impose their laws on such persons. As the United States Supreme Court said 
regarding a petitioner living in France: ‘‘By virtue of the obligations of citizenship, 
the United States retained its authority over him, and he was bound by its laws 
made applicable to him in a foreign country.’’*” 

Although the rule is utilized extensively in civil law countries, and is a 
generally accepted basis of jurisdictional competence, the United States only 
sparingly imposes regulations on its nationals abroad. Because the nationality and 
territorial principles may create parallel concurrent jurisdiction over an offense, 
raising a former jeopardy issue, the use of the nationality principle is generally 
confined to serious offenses in which the state asserting nationality-based jurisdic- 
tion has a very great interest.”* The Hostage Statute implements jurisdiction on 
this basis through the following language: ‘‘It is not an offense under this section if 
the conduct required for the offense occurred outside the United States unless . . . 
the offender or the person seized or detained is a national of the United States.’’™* 
Because the hostage-takers involved in the Achille Lauro incident were not United 
States nationals, this basis for jurisdiction is not triggered. 


4, State Where Stateless Person is Habitually Resident 


The Hostages Convention permits a state party to assert jurisdiction over a 
stateless person who commits an act of hostage-taking, if the person is a habitual 
resident of the state.” A stateless person is one not considered a national by any 
recognized state.” This is a new basis in international law for the exercise of 
jurisdiction. Customary international law provided for jurisdiction over stateless 
persons under the territorial principle and other limited theories, such as the 
protective principle or universal jurisdiction.” 

The Hostage Statute is silent on the matter of the stateless person. The 
statute merely references the Immigration and Nationality Act which defines a 
United States national as ‘‘a citizen of the United States’’ or ‘‘a person who, 
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though not a citizen of the United States, owes allegiance to the United States.’’** 
As with the others so far discussed, this provision for jurisdiction does not apply to 
the Achille Lauro incident. _ 


5. State Which is the Object of Compulsion 


Any state party to the Hostages Convention may exercise jurisdiction if it 
becomes the object of compulsion by hostage-takers.’” Because of the operation of 
other provisions granting jurisdiction, a state basing jurisdiction solely upon this 
provision would have no link with the offense of hostage-taking, other than being 
the object of compulsion by the hostage-takers.” This provision appears to be a 
very broad application of the protective principle that permits a state to exercise 
jurisdiction over conduct committed abroad that is believed to be prejudicial to its 
security, threatens some vital interest, or is otherwise injurious to the state. 
Although widely used, the principle is considered of less importance than the 
territoria! or nationality principles. 

At the time of the Achille Lauro incident, Israel had no nationals aboard the 
cruise liner and no other direct links to the hijacking. If Israel had been a state 
party to the Hostages Convention, however, it could have validly asserted jurisdic- 
tion when the hijackers made their demands. Terrorist acts are often so heinous that 
the state which is the object of compulsion may find tremendous diplomatic 
pressure brought to bear on it by allies and others whose nationals are being held 
hostage. Arguably, a mere demand on a state by a hostage-taker affects that state’s 
vital security interests and injures its functioning as a sovereign. Therefore, the 
application of this rule to hostage-taking incidents involving terrorist acts avoids 
the abuses that can occur when the protective principle is applied too broadly. 

The United States asserts jurisdiction under this provision of the Hostages 
Convention. The Hostage Statute specifically makes criminal demands in a 
hostage-taking situation anywhere in the world if ‘‘the governmental organization 
sought to be compelled is the Government of the United States.’’*' This provision, 
however, is inapplicable under the facts of the Achille Lauro incident, because no 
demands were made of the United States. 


6. National State of the Hostage 
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Under the Hostages Convention, the national state of the hostage is compe- 
tent to exercise jurisdiction.” The basis of jurisdiction here, the ‘‘passive personal- 
ity’’ principle, has limited acceptance in customary law. The decision to enact 
domestic enabling legislation incorporating this principle is optional with each 
state party to the Hostages Convention.” Under this theory of jurisdiction, the 
determining factor is the nationality of the victim, and non-nationals may be 
punished for criminal acts committed abroad which are harmful to nationals of the 
forum. The principle was asserted by Turkey in the Lotus case™ before the 
Permanent Court of International Justice. Although decided on alternate theories 
of jurisdiction, the majority opinion, by implication, recognized the existence of the 
passive personality principle.” 

Traditionally, the Anglo-American concept of extraterritorial jurisdiction is 
based on the principle of territorial jurisdiction. In contrast, continental legal 
systems essentially base extraterritorial jurisdiction on a concept of personal 
jurisdiction.” Except in those areas where a multilateral convention grants juris- 
diction, the theory of passive personality jurisdiction has not traditionally been 
recognized in United States practice. It should be noted, however, that in United 
States v. Layton," a Federal district court specifically found that passive personal- 
ity jurisdiction could have served as a basis for the exercise of extraterritorial 
jurisdiction. In addition, Italy, France and many other states recognize and rely on 
the principle as part of their law.” 

In enacting the Hostage Statute, Congress specifically included an asser- 


tion of jurisdiction over persons who take United States nationals hostage anywhere 
in the world. The statute makes it an offense if the ‘‘person seized or detained is a 
national of the United States.’’** Had Congress chosen not to confer jurisdiction 
upon Federal courts on this basis, the United States would have been unable to 
assert jurisdiction over the Achille Lauro hostage-taking incident. The only link to 
the incident was the nationality of many of the victims aboard the Achille Lauro. 
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7. State Where Hostage-Taker is Found 


Under the Hostages Convention, each state party in whose territory a 
hostage-taker is found has the right to establish jurisdiction over the criminal and 
the offense.”” If one commits the offense of hostage-taking in state A, then escapes 
into state B, both states (if parties to the convention) are competent to exercise 
jurisdiction: State A on the basis of the territorial principle, and state B on the 
ground that it has acquired personal jurisdiction over the hostage-taker. State B’s 
jurisdictional competency is unaffected by the fact that it may have had no other 
link to the offense.””! 

This provision creates universal jurisdiction over hostage-taking among 
states parties to the convention. Such universal crimes, which have an international 
character whose suppression is in the interest of all states, can be the subject of 
international conventions. International interest in the suppression of terrorist acts 
has caused an extension of extraterritorial jurisdiction in an effort to encompass 
these offenses regardless of the place of the crime.”” The universality principle is 
generally interpreted to mean that a state may exercise jurisdiction over certain 
crimes without regard to who commits them or where they are committed. The 
basis of jurisdiction over crimes falling under this principle is that they affect all 
members of the international community.” It is unclear whether the Hostages 
Convention makes the offense of hostage-taking a universal crime so that all states 
can exercise jurisdiction, whether or not a party to the convention. A treaty 


obligation to exercise jurisdiction is distinct from the right to do so. Multilateral 
treaties obligating states parties to assert jurisdiction are often viewed as promot- 
ing desired actions by the world community taken on behalf of that community. It 
follows that the crimes these conventions proscribe may take on a universal 
character." 


B. Federal Prosecution Under 18 U.S.C. § 1203 


The United States charged Abu Abbas with the knowing and willful seizure 
and detention of United States nationals aboard the Achille Lauro for the purpose 
of compelling Israel to release Palestinian prisoners held in its jails.”* The charges 
represent a clear attempt by the United States to enforce its criminal law extraterri- 
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torially on the basis of the passive personality principle. Before a United States 
court will permit criminal prosecution based upon an exercise of extraterritorial 
jurisdiction, there must be a showing that such exercise of jurisdiction is valid as a 
matter of United States constitutional law and of international law. To determine 
the existence of extraterritorial jurisdiction over charged offenses, a court may 
inquire into three areas: The authority of Congress to confer extraterritorial 
jurisdiction on the Federal courts; the intent of Congress that a criminal statute 
have extraterritorial effect; and the existence of a valid basis of jurisdiction under 
international law. 


1. Congressional Authority to Create Laws Having Extraterritorial Effect 


Whether Congress possesses the power to create laws having extraterritor- 
ial effect is a problem peculiar to the Federal system of government. Congress can 
only act pursuant to specific constitutional grants of authority. All other powers are 
reserved to the states and people of the United States.”° The courts of the United 
States have consistently found that Congress has the authority to pass penal 
statutes designed to reach criminal acts committed extraterritorially.”” One theory 
used to support this finding, espoused by Justice Sutherland in United States v. 
Curtiss-Wright. Export Corporation,” was that England’s powers of sovereignty 
necessary to the conduct of foreign affairs vested immediately in the colonies upon 
separation and were later effected through the ‘‘necessary and proper’’ clause”” of 
the United States Constitution.” 

A second theory, espoused by Professor B. J. George,. Jr., is that the 
‘‘necessary and proper’’ clause was designed to give Congress the ability specifi- 
cally to execute its broad powers to regulate foreign commerce, declare war, and 
define and punish felonies on the high seas and offenses against the law of 
nations.” That is, the power of Congress to define and punish offenses against the 





276. U.S. Const. amend. X; George, Extraterritorial Application of Penal Legislation, 64 Mich. L. Rev. 
609, 614-15 (1966). 

277. United States v. Layton, 509 F. Supp. 212, 215 (N.D. Cal. 1981). 

278. 299 U.S. 304 (1936). 

279. U.S. Const. art. I, § 8, cl. 18. [The Congress shall have power to] make all Laws which shall be 
necessary and proper for carrying into Execution the [specifically granted powers}, and all other 
Powers vested by this Constitution in the Government of the United States, or in any Department or 
Officer thereof.” Id. 

280. United States v. Curtiss-Wright, 299 U.S. 304, 318 (1936). Commentators have, however, demon- 
strated the historical inaccuracy of this theory. See Levitan, The Foreign Relations Power: An 
Analysis of Mr. Justice Sutherland’s Theory, 55 Yale L.J. 467 (1946). 

281. George, supra note 276; U.S. Const. art. I, § 8. 


90 





NAVAL LAW REVIEW e XXXVI 


law of nations, when combined with the ‘‘necessary and proper’’ clause, supports 
the constitutional basis for enactment of legislation having extraterritorial effect. 

The United States Constitution clearly grants Congress the power to punish 
offenses against the law of nations: ‘“The Congress shall have power . . . [t]o define 
and punish piracies and felonies committed on the high seas and offenses against 
the law of nations. . . .”"*° As early as 1815, Chief Justice Marshall spoke to the 
concept of ‘‘the law of nations’’ in Thirty Hogshead of Sugar v. Boyle.™ 


The law of nations is the great source from which we derive those rules, 
respecting belligerent and neutral rights, which are recognized by all civilized 
and commercial states throughout Europe and America. This law is in part 
unwritten, and in part conventional. To ascertain that which is unwritten, we 
resort to the great principles of reason and justice; but, as these principles will 
be differently understood by different nations under different circumstances, 
we consider them as being, in some degree, fixed and rendered stable by a 
series of judicial decisions. The decisions of the courts of every country, so far 
as they are founded upon a law common to every country, will be received, not 
as authority, but with respect. The decisions of the courts of every country 
show how the law of nations, in the given case, is understood in that country, 
and will be considered in adopting the rule which is to prevail in this. . . .” 


In United States v. Smith,” Justice Story wrote: 


It is next to be considered, whether the crime of piracy is defined by the law of 
nations with reasonable certainty. What the law of nations on this subject is, 
may be ascertained by consulting the works of jurists, writing professedly on 
public law; or by the general usage and practice of nations; or by judicial 
decisions recognizing and enforcing that law.” 


In 1900, Mr. Justice Gray reiterated the extent to which the law of nations 
forms a part of United States law: 


International law is part of our law, and must be ascertained and administered 
by the courts of justice of appropriate jurisdiction as often as questions of 
right depending upon it are duly presented for their determination. For this 
purpose, where there is no treaty and no controlling executive or legislative 
act or judicial decision, resort must be had to the customs and usages of 
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civilized nations, and, as evidence of these, to the works of jurists and 
commentators who by years of labor, research, and experience have made 
themselves peculiarly well acquainted with the subjects of which they treat. 
Such works are resorted to by judicial tribunals, not for the speculations of 
their authors concerning what the law ought to be, but for trustworthy 
evidence of what the law really is.” 


Is hostage-taking a crime against the law of nations as a matter of United 


States constitutional law? Although it is clear that Congress has the power to enact 
statutes to provide for trial and punishment of offenses against the law of nations,” 
creating new offenses is not specifically addressed in the Constitution. The creation 
of new offenses under article 1, section 8, was judicially commented on in 1886, as 
follows: 


‘International law’ is a term which has not, as yet, perhaps, been fully and 
accurately defined, or rather the specific matters to which it may extend, and 
its scope may not be fully settled. It includes the entire body of obligations 
which one nation owes to another, in respect to its own conduct or the conduct 
of its citizens towards other nations or their citizens. Of course, in early times, 
when nations lived in a state of Chinese seclusion, the specific matters to 
which international law applied were practically few, but as commercial 
dealings, travel, and intercourse increased between them, these specific mat- 
ters largely increased and will increase the nearer the nations come together. 
The closer the world comes to a recognition of the poet’s dream of ‘the 
parliament of man, the federation of the world,’ the wider will be the scope of 
international law. 

Now, foreseeing all these possibilities in the future, the framers of our 
constitution gave to congress the power to define and punish offenses against 
the law of nations.” 


This pronouncement is 100 years old. In the quickly changing setting of 
modern world events, the analysis is of even greater applicability. Accordingly, 
substantial precedent exists to support the contention that Congress has domestic 
law authority to confer extraterritorial jurisdiction on the Federal courts over new 
classes of offenses. 


2. The Intent of Congress to Provide For Extraterritorial Effect 
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The real focus of any inquiry into the extraterritorial nature of legislation is 
whether Congress intended extraterritorial application, not whether Congress had 
the power and authority to legislate extraterritorially.”' This question is most easily 
answered where the statute expressly states its extraterritorial application. For 
example, the Federal statute that proscribes the assassination, kidnapping or 
assault of Congressmen and other high government officials states that ‘‘[t]here is 
extraterritorial jurisdiction over the conduct prohibited by [this] section.’ If 
express Congressional intent is not included in a statute, a court will seek to 
determine whether an inference of extraterritorial intent can be drawn.” 

The drafters of the Hostage Statute did not directly state that it applied 
extraterritorially. Instead, language was included stating ‘‘whoever, whether inside 
or outside the United States,’’ violates the section ‘‘shall be punished by imprison- 
ment for any term of years or for life.’’”* There is a presumption that congressional 
legislation is applicable only within the territorial jurisdiction of the United 
States.”° The Hostage Statute, however, is immune from attack on the ground that 
extraterritorial reach was not intended by Congress. The statute’s language clearly, 
although implicitly, expresses its extraterritorial application. In addition, the legis- 
lative history makes it absolutely clear that it was intended to apply extraterritori- 
ally and fulfill the obligations of the United States under the Hostages Convention. 
The statute, in effect, amends the Federal kidnapping statute™ as implementing 
legislation required by the Hostages Convention and provides for jurisdiction over 
any person who takes United States nationals hostage ‘‘anywhere in the world.’’”” 


3. United States Jurisdiction 


United States jurisdiction to prosecute Abu Abbas for hostage-taking would 
derive from the passive personality theory” and from the universality principle.” 
In either case, as previously noted, there is authority for the United States, under 
international law, to provide for an extraterritorial reach of its criminal laws. 
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In United States v. Layton,™ the district court noted the opposition to the 
passive personality principle, but stated that the principle would support jurisdic- 
tion in the case over an extraterritorial act of murder. The issue was never squarely 
resolved, however, because other bases of jurisdiction were found to be present.” 
No United States case has yet based jurisdiction solely on the principle of passive 
personality, but the courts have recognized the principle.’ Accordingly, an asser- 
tion that 18 U.S.C. § 1203 is not contrary to international law, where jurisdiction is 
based upon the passive personality principle, would be persuasive in a United 
States court, even in the absence of the Hostages Convention’s specific authoriza- 
tion of the passive personality principle as part of any enabling legislation. 

The authority of the United States to exercise jurisdiction extraterritorially 
to implement international treaties is specifically recognized.” President Reagan’s 
comments, concerning 18 U.S.C. § 1203, clearly indicate that the statute was 
intended to fulfill the treaty obligations of the United States under the Hostages 
Convention: 


In September 1981, I signed the instrument ratifying the International Con- 
vention Against the Taking of Hostages, which was adopted by the United 
Nations on December 17, 1979. The Convention has not been implemented 
domestically through enabling legislation, however. This legislation would 
implement the 1979 Convention. It would amend the Federal kidnapping 
statute to provide for Federal jurisdiction over any kidnapping in which a 


threat is made to kill, injure, or continue to detain a victim in order to compel 
a third party to do or to abstain from doing something. This is a common ploy 
of terrorists. At the time I signed the instrument of ratification, the Congress 
was informed that the instrument of ratification would not be deposited with 
the United Nations until enabling legislation had been enacted. To demon- 
strate to other governments and international forums that the United States is 
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serious about its efforts to deal with international terrorism, it is essential that 
the Congress provide the necessary enabling legislation, so that we may fully 
implement the Hostage-Taking Convention.™ 


Under international law, international agreements that require states par- 
ties to punish or extradite offenders found in their territory can provide for 
jurisdiction, even though the offense was committed extraterritorially and by a non- 
national. Indeed, where a multilateral international agreement obligates or permits 
a state party to accord extraterritorial jurisdiction to its courts over a given offense, 
that state is under a duty to amend its law in order to meet its international 
obligation.** Under the Hostages Convention, the United States was not required to 
adopt and assert the passive personality principle as a jurisdictional basis. Without 
question, however, the United States had the right to assert this principle of 
jurisdiction. 


C. Federal Prosecution Under 18 U.S.C. § 1651 


By charging Abu Abbas with piracy, United States prosecutors will face the 
challenging task of convincing a court that the acts of the hijackers constituted 
piracy according to customary international law. There is, however, no general 
agreement among commentators as to what constitutes piracy.™ A critical look at 
the impact this problem will create for prosecutors in the case of Abu Abbas will 
now be taken, with a view toward presenting the best case for the United States and 
predicting which direction a modern court may go.” 

The Constitution of the United States grants Congress the power to define 
and punish piracy committed on the high seas.™ Acting pursuant to this grant of 
authority, Congress has provided for the trial and punishment of any person who, 
on the high seas, commits a crime of piracy ‘‘as defined by the law of nations.’’” 
Additionally, it has been judicially determined that a Federal offense defined 
through a reference to international law is not unconstitutionally vague.’ 

The traditional definition of piracy by law of nations was robbery or forcible 
depredation on the high seas.*" A more recent definition of piracy is contained in 
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the 1958 Convention on the High Seas (hereinafter the High Seas Convention).*” 
The High Seas Convention states that piratical acts involve two vessels and that the 
acts must occur on the high seas for ‘‘private ends.’’** The ‘‘high seas’’ and ‘‘two 
vessels’’ requirements should not act as bars to prosecution in the Achille Lauro 
incident. Although the initial hijacking occurred in Egyptian territorial waters, the 
piratical acts continued as the ship sailed through international waters. In addition, 
there is authority for a crime of piracy where only one vessel is involved.** A more 
substantial problem, however, is presented by the “‘private ends”’ requirement. 
Indeed, if a fatal flaw exists in making out a case of piracy against Abbas, it is that 
the law of nations does not contemplate piratical acts other than for private gain. 
The issue is whether the ‘‘private ends’’ requirement excludes otherwise piratical 
acts committed for public purpose by a politically organized group. The ‘‘private 
ends’’ requirement of the High Seas Convention was not changed in the 1982 
United Nations Convention on the Law of the Sea.** Because the United States is 
not a state party to the 1982 Convention, the discussion herein will be to the High 
Seas Convention to which the United States is party. 

Some legal scholars are of the opinion that the High Seas Convention 
articles on piracy are adequate to ‘‘serve the goal of repressing private violence at 
sea,’”** and it is recognized that the ‘‘private ends’’ requirement was not an 


accident of the drafters who specifically desired to exclude from the definition of 
piracy any act committed for ‘‘political or other public ends.’’*'’ Other commenta- 
tors, however, are concerned about the ability of states to deal adequately with 


piracy in a modern setting, with one referring to the private ends requirement as ‘‘a 
sledgehammer solution to a very complex problem .. . [that] ignored the fact that 
there can be differences in the . . . nature of political groups and their acts.’’** 

The Draft Convention on Piracy, prepared by the Harvard Research in 
International Law, upon which the High Seas Convention’s articles on piracy were 
largely based, also required that an act of piracy be done for ‘‘private ends.’”*” 
Article 3 of the Harvard Draft provided that: 
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Piracy is any of the following acts, committed in a place not within the 
territorial jurisdiction of any state: 

1. Any act of violence or of depredation committed with intent to rob, 
rape, wound, enslave, imprison or kill a person or with intent to steal or 
destroy property, for private ends without bona fide purpose of asserting a 
claim of right, provided that the act is connected with an attack on or from the 
sea or in or from the air. If the act is connected with an attack which starts 
from on board ship, either that ship or another ship which is involved must be 
a pirate ship or a ship without national character. 

2. Any act of voluntary participation in the operation of a ship with 
knowledge of facts which make it a pirate ship. 

3. Any act of instigation or of intentional facilitation of an act 
described in paragraph | or paragraph 2 of this article. 


This rule excludes insurgents from the definition of piracy.*' In the 
commentary to article 3, the drafters explained this action: 


While the scope of the draft convention is controlled by the interna- 
tional law of piracy, it is expedient to modify in part the traditional jurisdic- 
tion because of modern conditions. . . . [T]he draft convention excludes from 
its definition of piracy all cases of wrongful attacks on persons or property of 
political ends, whether they are made on behalf of states, or of recognized 
belligerent organizations, or of unrecognized revolutionary bands. Under 
present conditions there seems no good reason why jurisdiction over genuine 
cases of this type should not be confined to the injured state, the state or 
recognized government on whose behalf the forces were acting, and the states 
of nationality and domicile of the offender. Most of these cases would not fall 
indisputably under the common jurisdiction by traditional law, and this is an 
additional reason for disposing of them as the draft convention does.” 


Because the articles on piracy contained in the High Seas Convention were 
borrowed from the Harvard Draft, it is not accurate to maintain that they reflect a 
codification of the customary law of piracy relative to the requirement that an act 
be undertaken for private gain. 

Precedent exists for classifying acts undertaken for political gain as 
piracy. Professor Oppenheim proposed the following definition of piracy that, in 
his opinion, encompassed all acts that in practice are treated as piratical by the law 
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of nations: ‘‘[Piracy is defined as] every unauthorized act of violence against 
persons or goods committed on the open sea either by a private vessel against 
another vessel or by the mutinous crew or passengers against their own vessel.’’* 

It is generally accepted, however, that piracy does not include criminal acts 
undertaken for purely political motives. In his concurring opinion in Tel-Oren v. 
Libyan Arab Republic, Judge Bork noted that piracy by definition excludes acts 
committed by nations or ‘‘by anyone acting for reasons other than for plunder.’ 
Further, the High Seas Convention ‘‘is the most prominent statement on the law of 
piracy today,’ and has been ratified by ‘‘the great majority of sea powers’’ 
including the United States, United Kingdom, and the Soviet Union.*” 

Even if it could be shown to a court that the High Seas Convention’s articles 
on piracy are not a completely accurate codification of customary law,™ interna- 
tional practice normally dictates that a multilateral treaty which modifies custom- 
ary international law takes precedence as between the parties.” Even if a court is 
restricted to the definition contained in the High Seas Convention, however, a 
further factual inquiry must be made to determine whether the ‘‘private ends’’ 
requirement of the convention is met. A factual inquiry into the actions of the 
Achille Lauro hijackers may yield that the ‘‘private ends’’ requirement of the 
convention is met. 

' Concerning piracy, the concept of ‘‘private ends’’ goes beyond a mere 
“desire for gain.’’*” It has been said that acts undertaken not for gain, but for 
“hatred or a desire for vengeance,” are acts undertaken ‘‘for private ends.’’*' 


Accordingly, the mere allegation of political motives may not permit an otherwise 
piratical act to escape the ‘private ends’’ requirement if other elements beyond 
what is ‘‘purely’’ political are taken into consideration. 

It is suggested that it would serve the interests of the world community if, 
while addressing the ‘‘private ends’’ requirement, a balancing test were applied to 
determine the true nature of the acts of the Achille Lauro hijackers. A review of the 
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facts reveals that only vague demands for release of prisoners held in Israeli prisons 
were made, political asylum was not requested, and no specific assertion that the 
ship was being taken over as a political protest or as part of an insurgency was ever 
advanced. Additionally, the hatred and revenge factor was clearly manifested by the 
singling out of United States nationals and a specific search for Jews.*” 

A close examination of the actions of the hijackers reveals violent and 
depraved acts employed aboard a ship at sea, potentially for private ends. A court is 
not divested of jurisdiction simply because an otherwise piratical act has political 
overtones or asserted political motives. Analogy to the political offense exception in 
the United States-Italy Extradition Treaty is useful.** If, as in the Achille Lauro 
incident, offenders cause harm to persons unrelated to any public purpose, or, if the 
offenses against the persons were undertaken with ruthlessness, the acts may be 
considered as undertaken for ‘‘private ends.’’ Simple reliance on alleged political 
motives, without careful inquiry into the true character of actions, would result in 
exempting all allegedly ‘‘public purpose”’ terrorist acts on the high seas from being 
classed as piracy. 


D. Federal Jurisdiction After An Extraordinary Apprehension 


The United States has had a warrant outstanding for the arrest of Abu 
Abbas since October 11, 1985.** On October 14, 1985, shortly after Abbas left 
Yugoslavia, U.S. Attorney General Meese disclosed that the United States would 
take all possible steps, including the use of military force, to bring Abbas to the 
United States to stand trial.** On November 25, 1985, the United States Govern- 
ment announced ‘‘a reward of up to $250,000 for information leading to the 
apprehension and effective prosecution and punishment of Abu el Abbas’’ for his 
role in the Achille Lauro incident. Additionally, it was reported that the Reagan 
administration has debated the extreme possibility of kidnapping terrorists from 
the Middle East who are believed to have harmed United States nationals, with a 
view toward prosecution in the United States.” 

This section will review past United States practice regarding active partici- 
pation in the apprehension of foreigners on foreign soil, and predict the effects 
such an apprehension may have on the issue of personal jurisdiction. The focus will 
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be on Federal court jurisdiction, pursuant to international and United States 
constitutional law, if Abbas was captured in a foreign country and forcibly removed 
to the United States.™ 

States parties to the Hostages Convention have subject-matter jurisdiction 
to prosecute any hostage-taker found within their jurisdiction,” and subject-matter 
jurisdiction over acts of piracy is universal. Subject-matter jurisdiction would not be 
an issue if Abbas were forcibly brought into the United States against his will. The 
United States court, however, would be required to face the issue of whether it must 
divest itself of personal jurisdiction. 

Extraordinary apprehension, as distinguished from extradition, can be 
broken down into two types: abductions and irregular renditions. Abductions are 
unilateral seizures by agents of a state within the territorial jurisdiction of another 
state without the latter state’s cooperation or acquiescence. An irregular rendition 
involves the seizure within the territorial jurisdiction of another state with either its 
active participation or acquiescence. In either case, the alleged offender is forcibly 
removed.” Most states will prosecute persons brought before their courts, absent 
protests from other states, regardless of whether the mode of capture was ih 
violation of international law. This is only the general rule, however, and is not 
established United States practice. 

In Ker v. Illinois,” it was held that a court’s jurisdiction is not affected by 
forcible abduction, violation of international treaty, or illegal arrest. Ker, a resident 
of Peru, was indicted by an Illinois grand jury for larceny and embezzlement. He 
was forcibly seized in Peru by a Pinkerton agent and returned to the United States. 
Although the agent possessed valid extradition documents, they were never pre- 
sented to Peruvian officials. Ker’s contention that his illegal seizure violated his 
fourteenth amendment due process rights was rejected by the United States 
Supreme Court. The Court noted that ‘‘mere irregularities’ in the nature of his 
procurement did not divest the court of jurisdiction.’ The Court further held that 
forcible removal without resort to the treaty of extradition did not bar a subsequent 
prosecution, and that only a positive violation of the United States Constitution or 
Federal law would result in a violation of his due process rights.“ 
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The Supreme Court reaffirmed its holding in Ker, in a purely domestic 
context, in Frisbie v. Collins.“ In denying the habeas corpus petition of Collins, 
who alleged that, while living in Illinois she had been handcuffed, blackjacked, and 
forcibly removed to Michigan, the Court held that the rule laid down in Ker rests 
‘on the sound basis that due process cf law is satisfied when one present in court is 
convicted of a crime after having been fairly apprised of the charges against him 
and after a fair trial in accordance with constitutional procedural safeguards.’ 
The Frisbie Court’s holding, that due process was not violated by an illegal 
apprehension, was challenged in the Second Circuit case of United States v. 
Toscanino.™ In that case, the court held that, where the defendant was kidnapped 
in Uruguay by American agents, severely tortured, and returned to the United 
States, the court lacked personal jurisdiction because his capture by the United 
States Government involved deliberate, unreasonable, and unnecessary violations 
of constitutional rights.” The Toscanino court defended its holding on the grounds 
that Ker and Frisbie represented an outdated version of what is encompassed 
within the interpretation of due process.*” Two subsequent cases have clarified the 
Toscanino holding and greatly restricted its scope. 

The first case, United States ex rel. Lujan v. Gengler,*' held that Toscanino 
only requires a court to divest itself of jurisdiction when agents of the United States 
Government are involved in outrageous conduct.* Lujan was lured from Argentina 
into Bolivia, where he.was arrested by Bolivian agents acting as paid United States 
agents, placed on an airplane bound for New York City, and arrested on arrival. The 


court found that, absent ‘“‘shocking governmental conduct,’** or a protest by 
Argentina or Brazil, due process had not been violated. In the second case, 
United States v. Lira,** the defendant, a Chilean citizen, was arrested in Chile by 
Chilean police, severely tortured, and flown to New York City. Although his arrest 
was at the request of the United States Drug Enforcement Administration, the 
court was unable to find that United States agents had participated in the alleged 
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torture and kidnapping. Judge Mansfield, who authored the Toscanino opinion, 
wrote that only where the defendant could prove actual goverment participation in 
cruel and inhuman conduct will a due process violation be found. 

These cases provide that an unlawful seizure will divest a court of personal 
jurisdiction on constitutional grounds only where the defendant is subjected to 
outrageous conduct, and United States agents directly participate in such conduct. 
Where there is proof as to both elements, the rules in Joscanino are still applica- 
ble.*’ Additionally, these rules are not limited_to the Second Circuit.** Any due 
process objection to a seizure which Abbas might advance would likely turn on a 
factual inquiry into whether government ‘‘conduct that shocks the conscience’’*” 
has accompanied the seizure.™ 

A second issue to be addressed is the effect violations of international law 
attendant to extraordinary apprehension might have on a Federal court’s jurisdic- 
tion. In examining this issue, it is useful to distinguish between irregular renditions 
and abductions. Although United States courts often blur the distinction,” only 
abductions have been held to constitute a violation of customary international 
law. To date, no international human rights convention has expressly declared 
irregular renditions to be a violation of human rights. 

The condemnation of illegal abductions by the world community has been 
reflected in many multilateral conventions, as well as the United Nations Charter. 
As a matter of international law, the fact that Abu Abbas is wanted for violations of 
law that are international in character does not diminish the general prohibition 
against violating the territorial sovereignty of another state to acquire personal 
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jurisdiction over him. Precedent reflects that the United Nations has condemned 
the forcible abduction of even the most notorious of international criminals. For 
example, in June 1960, Argentina complained to the United Nations Security 
Council that Nazi war criminal Adolf Eichmann had been kidnapped in Argentina, 
by alleged Israeli agents, and forcibly taken to Israel. The Security Council found 
such abductions contrary to international law and the United Nations Charter and 
violative of territorial sovereignty so as to create distrust and ‘‘affect the sover- 
eignty of a Member state and therefore cause international friction . . . [which] if 
repeated, [would] endanger international peace and security.” 

The law in United States practice is not clear. As early as 1815, the Supreme 
Court asserted that a mere violation of customary international law did not divest a 
court of jurisdiction. The Second Circuit majority in Toscanino, however, briefly 
noted that the United States was bound to respect the territorial sovereignty of 
Uruguay through the operation of both the United Nations Charter and the 
Organization of American States Charter.” In Lujan, the Second Circuit made 
special note, however, that Mr. Toscanino did not possess a private right of action 
under the United Nations Charter or the Charter of the Organization of American 
States, and, therefore, would not be required to prove that the Uruguayan govern- 
ment had protested the action to the United States.** Even then, the court only 
“‘suggested . . . a defendant might be able to interpose the violation of those 
charters as a defense to a criminal prosecution.’’” The rule continues to be that an 
alleged violation of international law does not automatically affect personal 
jurisdiction.” 

The ‘‘prevailing practice’’ in international law is that states refrain from 
trying fugitives illegally brought within their jurisdiction when there is a protest 
from the state of abduction demanding return.” That United States practice 
should be the same seems to be suggested in Lujan,” and, to some extent, in 
Toscanino.™ The dicta of these decisions, however, seems more concerned with the 
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principle that only states, and not individuals, may raise objections to violations of 
international law, rather than indicating that a Federal court must divest itself of 
jurisdiction under these circumstances. 

The rules of customary international law posed no bar to the state courts of 
Florida in the Jaffee case, which involved an illegal abduction in Canada. Jaffee, a 
Florida land developer who had obtained Canadian citizenship, was forcibly 
abducted in Canada by two private agents and returned to Florida, where he was 
arrested. In the face of protests and unsuccessful appearances in Federal court by 
Canadian and United States officials, to obtain his release on grounds that his 
abduction violated Canada’s national sovereignty, Jaffee was sentenced to a total of 
35-years’ confinement. After Jaffee’s conviction, the U.S. Secretary of State and 
U.S. Attorney General stated that the case was an affront to Canada’s sovereignty 
and urged that Jaffee be granted parole.*” To date, however, no Federal court has 
squarely confronted the issue of jurisdiction in the face of protest by an offended 
foreign government, and it remains unclear whether that court would divest itself of 
jurisdiction on grounds that personal jurisdiction was acquired in violation of 
international law. 

United States practice seems to sanction retention of personal jurisdiction 
in the face of a violation of international law unless a gross violation of the 
defendant’s due process rights has occurred. A rule of law simply does not exist that 
requires a Federal court to divest itself of jurisdiction where a foreign state 
demands a defendant’s return after an illegal abduction. Precedent does exist for 
Federal courts to seek executive guidance on foreign policy considerations, thereby 
potentially reaching a different result than would have been obtained through an 
application of international law.” In the case of Abu Abbas, the specter of 
executive pressure on a court to divest itself of jurisdiction is unlikely, regardless of 
protests by the offended state.*” 


E. The Passive Personality Principle: Jurisdictional Gaps Filled by the 
Diplomatic Security and Antiterrorism Act of 1986 
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The United States has not traditionally asserted the passive personality 
principle, and it has been hostile to the assertion of this principle by other states. 
For example, in the Cutting case," the United States government strongly pro- 
tested where Cutting, an American citizen, was convicted in a Mexican court of libel 
committed in E] Paso, Texas, through the publication of a newspaper. In his Annual 


Message to Congress, given December 6, 1886, President Grover Cleveland com- 
mented: 


A sovereign has jurisdiction of offenses which take effect within his territory, 
although concocted or commenced outside of it, but the right is denied of any 
foreign sovereign to punish a citizen of the United States for an offense 
consummated on our soil in violation of our laws, even though the offense be 
against a subject or citizen of such sovereign. The Mexican statute in question 
makes the claim broadly, and the principle, if conceded, would create a dual 
responsibility in the citizen, and lead to inextricable confusion, destructive of 
... Certainty in the law.. . .” 


Similar hostility toward the principle has continued in the United States to 
recent times.™' Resistance flows from the principle’s perceived potential for dilut- 
ing the concept of sovereignty, as articulated by Chief Justice Marshall in the 1812 
case of The Schooner Exchange v. M’Faddon,™ wherein he emphatically stated: 


The jurisdiction of the nation within its own territory is necessarily exclusive 
and absolute. It is susceptible of no limitation not imposed by itself. Any 
restriction upon it, deriving validity from an external source, would imply a 
diminution of its sovereignty to the extent of the restriction, . . . in that power 
which could impose such restriction. 

All exceptions, therefore, to the full and complete power of a nation, 


within its own territories, must be traced up to the consent of the nation 
itself. 


The traditional objections to the passive personality principle, however, 
should not be applicable to violent terrorist acts. The threat of terrorism is a shared 
concern of all civilized members of the world community. There can be little 
objection to narrowly focused legislation which does not purport to assert jurisdic- 
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tion over other crimes committed against United States nationals abroad. Such 
jurisdiction is the sole province and responsibility of the sovereign nation in whose 
territory the act is committed.™ 

Commentators have suggested that the passive personality principle is a 
particularly proper basis upon which a state can assert extraterritorial jurisdiction 
in the case of organized terrorist attacks upon United States nationals selected as 
targets because of their nationality, and the principle is indicated by the prepar- 
ers of the Restatement, Foreign Relations Law, as being increasingly accepted 
‘when applied to terrorist or other organized attacks on a state’s nationals by 
reason of their nationality. . . .””” Finally, in analyzing the passive personality 
principle, the Layton court noted that ‘‘[t]he mere fact that Congress in the past 
may have favored or disfavored any particular ground for asserting extra-territorial 
jurisdiction is irrelevant to the consideration of Congress’s constitutional power to 
_ assert that jurisdiction.” 

At the time of the Achille Lauro incident, Federal laws aimed at combating 
terrorism contained significant voids.™ Prior to September 1986, Federal jurisdic- 
tion over extraterritorial acts of terrorism only extended to the killing, or attempted 
killing, of an ‘‘internationally protected person,’™ the taking of hostages,” 
aircraft hijacking,” unlawful acts against the safety of civil aviation,’ murder of a 
senior public official,’ and law of armed conflict prosecutions of U.S. nationals 
subject to the Uniform Code of Military Justice. Under these laws, the most 
serious offense arising out of the Achille Lauro incident, the brutal murder of Leon 


Klinghoffer, could not be prosecuted. 





384. Terrorist Prosecution Act of 1985, Hearings on S. 1429 Before the Subcomm. on Security and 
Terrorism of the Senate Comm. on the Judiciary, 99th Cong., Ist Sess. 36 (1985). 

385. Zagaris & Rosenthal, supra note 227, at 310. 

386. Restatement Draft 6, supra note 226, § 402, comment g, at 192. 

387. United States v. Layton, 509 F. Supp. 212, 216 (N.D. Cal. 1981). 

388. See, e.g., Paust supra note 195, at 195-98. 

389. 18 U.S.C. §§ 1116-1117 (1982). Defined as ’“a Chief or the political equivalent, head of government, 
or Foreign Minister whenever such person is in a country other than his own and any member of his 
family accompanying him; or . . . any other representative, officer, employee, or agent of the United 
States Government, a foreign government, or international organization who at the time and place 
concerned is entitled pursuant to international law to special protection against attack upon his 
person, freedom, or dignity, and any member of his family then performing part of his household.” 
18 U.S.C. § 1116(bX4) (1982). 

390. 18 U.S.C. § 1203 (1982). 

391. 49 U.S.C. § 1472 (1982). 

392. 49 U.S.C. § 1301 (1982). 

393. 18 U.S.C. § 351 (1982). 

394. 10 U.S.C. §§ 818, 821 (1982). 
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Although most perpetrators of terrorist acts occurring outside the territorial 
jurisdiction of the United States will, and should, be dealt with by the foreign 
government where the act occurred, the United States must have the ability to 
prosecute and punish terrorist criminal acts when foreign governments are unwill- 
ing to do so. Although attempts by states to expand their jurisdiction beyond 
national boundaries can result in increased international tension and jurisdictional 
conflicts, these concerns are not considered applicable to narrowly drawn crimi- 
nal statutes aimed specifically at terrorist acts directed at the United States or its 
nationals. 

Fortunately, the Diplomatic Security and Antiterrorism Act of 1986,” 
which was signed into law on August 27, 1986,” directly extends Federal criminal 
jurisdiction, extraterritorially, to all terrorist acts involving the assault or killing of 
any United States national. This act constitutes an express recognition of the 
passive personality principle of international law, which the United States had 
traditionally shunned.” Enactment of this antiterrorist legislation was a necessary 
step in view of the lessons of the Achille Lauro incident, and is proper as a matter of 
internaticnal law. 


VIII. ConcLusion 


Ultimately, the problem of terrorism must be addressed through political 
accommodation. International agreements, such as the Hostages Convention, pre- 


suppose some measure of international order and compromise among states. 
Control of terrorism through law enforcement can only be successful in an environ- 
ment of cooperation. Resorting to force or military means is an unsatisfactory 
alternative. 

So long as there are individuals or groups willing to engage in discriminate 
murder to advance a personal belief, terrorism will pose a significant problem to the 
world community. A cooperative adherence to international enforcement mecha- 
nisms can contribute greatly to controlling and reducing terrorism. Tolerating 
terrorism, or even giving the appearance of having a tolerance for such criminal 
conduct, is detrimental to meaningful world legal order and important principles of 





395. Zagaris & Rosenthal, supra note 227, at 312. 

396. Diplomatic Security and Antiterriorism Act, Pub. L. No. 99-339, 100 Stat. 853 (1986). 

397. Telephone Interview with LCDR Fred R. Becker, Jr., JAGC, USN, Legislative Attorney, Office of 
Legislative Affairs, Department of the Navy (Sept. 24, 1986). This act started as Senate Bill 1429, the 
Terrorist Prosecution Act of 1985, which was unanimously passed by the Senate, on February 19, 
1986. Id. The Terrorist Prosecution Act of 1985 was incorporated into the Diplomatic Security and 
Antiterrorism Act of 1986, H.R. 4151, which was signed into law, on August 27, 1986. Id. 

398. See United States v. Layton, 509 F. Supp. 212 (N.D. Cal. 1981); W. Bishop, International Law, Cases 
and Materials (1970). 
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the United Nations Charter. States within the international community have an 
obligation to protect innocent people from violations of basic human rights. 
Attendant to the general obligation is the principle that treaty obligations must be 
observed voluntarily and in good faith. 

Leading world states decided not to detain the alleged leader of the Achille 
Lauro incident. This political decision was in direct contravention of recently 
concluded treaties to which these states were parties. Successful operation of inter- 
national legal norms requires states to divorce politics from decisions to bring an 
alleged international criminal to justice. Making terrorist acts a crime under United 
States domestic law is an important first step in any response to international 
terrorism. The recent enactment of the Diplomatic Security and Antiterrorism Act 
of 1986 is consistent with traditional international law concepts and should 
enhance the United States ability to combat terrorism. Nevertheless, without 
international cooperation, the existence of appropriate United States jurisdiction 
will have little impact. International terrorism cannot be combatted effectively by 
the United States acting alone. To counter terrorists on a global basis will require 
the cooperation and assistance of foreign law enforcement authorities. 

A consequence of state action similar to that observed in the Achille Lauro 
incident may be a future unwillingness of the United States, and other militarily 
powerful states, to rely on criminal law enforcement mechanisms and other peace- 
ful procedures as a means of controlling terrorism. The alternative is an increasing 
reliance on the use of force. Although this alternative may be required if coopera- 


tive efforts to judicially enforce are lacking, it carries the obvious potential for 
further loss of innocent civilian life and a perpetuation of a violent cycle of further 
acts of terrorism. 
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BRANNING v. UNITED STATES: THE SOUND OF 
FREEDOM OR INVERSE CONDEMNATION 


Captain Charles W. Gittins USMC 


For fifty years, legislation and case law established that the United States 
may not be held liable for a fifth amendment taking as a result of aircraft 
overflights within a navigable airspace. Recent decisions, however, have 
applied balancing tests in an effort to fairly assess the competing interests 
of airfields and adjacent landowners, rather than looking to an arbitrary 
rule triggered by altitude. This article analyzes these recent developments 
and addresses the issues of community encroachment on existing airports 
and measures to protect operations at military airfields. In conclusion, the 
author encourages Congress and the Supreme Court to provide clear 
guidance and protect critical military training needs. 


I. INTRODUCTION 


The Wright brothers’ development of a successful airplane design' heralded 
the beginning of the air age and signaled the demise of the ancient common law - 
maxim that a landowner possesses exclusive right to airspace superjacent to his or 
her land.’ By 1926, Congress recognized the impact of the airplane and passed the 
Air Commerce Act of 1926* to regulate the use of airspace above the United States. 
This Act reserved for the public the right to free interstate navigation within 





*Captain Charles W. Gittins USMC, is presently a third-year law student at Catholic 
University of America. He received his B.S. from the United States Naval Academy 
in 1979. 


1. On December 17, 1903, Orville Wright made the first successful powered flight at Kitty Hawk, North 
Carolina, in an airplane designed and built by him and his brother Wilbur. F. Mason & M. Windrow, 
Air Facts and Feats, A Record of Aerospace Achievement 13 (1970). 

2. 1 Coke, Institutes ch. 1 § 1(4a) (16th ed. 1809). ‘‘[T]he earth hath in law a great extent upwards, not 
only of water, as hath been faid, but of ayre and all other things even up to heaven.” Jd. The United 
States Supreme Court rejected this maxim in United States v. Causby, 328 U.S. 256, 261 (1946). See 
infra notes 34-45 and accompanying text. 

3. Air Commerce Act of 1926, ch. 344, 44 Stat. 568 (codified as amended at 49 U.S.C. §§ 211-213, 231, 
1301-1552 (1982 & Supp. II 1984). 
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‘‘navigable airspace,” the ocean of air located above a minimum safe altitude as 
determined by the Civil Aeronautics Authority.’ 

As the aviation industry continued to expand and gain in economic impor- 
tance, air traffic volume dramatically increased, prompting the Civil Aeronautics 
Administration (the successor of the Civil Aeronautics Authority) to modernize the 
Federal Airway System.’ This expansion also resulted in complaints and lawsuits by 
persons who owned land adjacent to airports, particularly those whose land was 
situated in the landing or takeoff corridors.’ Complaints increased with the develop- 
ment of the aircraft turbojet and its widespread application in the aircraft industry.’ 
As the military procured these more sophisticated aircraft, the United States, as 
proprietor of military air bases, became the target of lawsuits by adjacent land- 
owners. Asserting the taking clause of the fifth amendment of the United States 





4. Air Commerce Act of 1926, ch. 344, § 10, 44 Stat. 568, 574 (codified as amended at 49 U.S.C. § 1301 
(29) (1982)). The Federal Aviation Administration has succeeded the Civil Aeronautics Authority 
regarding the authority to designate minimum safe altitudes of flight. Although the minimum safe 
altitude of flight has changed over the years, most recently it has been defined as: 


(b) Over congested areas. Over any congested area of a city, town, or settlement, 
or over any open air assembly of persons, an altitude of 1,000 feet above the 
highest obstacle within a horizontal radius of 2,000 feet of the aircraft. 


(c) Over other than congested areas. An altitude of 500 feet above the surface 
except over open water or sparsely populated areas. In that case, the aircraft may 
not be operated closer than 500 feet to any person, vessel, vehicle, or structure. 


14. CER. § 91.79 (1985). 


The statutory definition of navigable airspace was amended by the Federal Aviation Act of 1958 to 
read: ‘*’Navigable airspace’ means airspace above the minimum altitudes of flight prescribed by 
regulations issued under this Act, and shall include airspace needed to insure safety in take-off and 
landing of aircraft.’’ 49 U.S.C. § 1301 (29) (1982). 

5. U.S. Dep’t of Commerce, Federal Airway Plan 1959-1963, at iii (Jan. 1958). 

6. The lawsuits have taken either of two approaches to the problem: tort or assertion of takings 
compensable under the fifth amendment. In the tort cases, plaintiffs have asserted that the 
overflights or airport operations constitute a nuisance. See, e.g., Swetland v. Curtiss Airports Corp., 
41 F.2d 929(D. Ohio 1930). For a discussion of the evolution of airport nuisance law, see Annot., 79 
A.L.R.3d 253 (1977). For a discussion of the evolution of airport noise control law, see Comment, 
Current State of the Law in Aircraft Noise Pollution Control, 43 J. Air L. 799 (1977). The alternative 
theory to tort is that there has been a taking compensable by the fifth amendment. See infra note 8. 
This approach has been particularly prevalent in Federal cases where the tort theory is precluded by 
application of the Federal Tort Claims Act, 28 U.S.C. §§ 1346(b) & 2671-2680 (1982). See, e.g., Laird 
v. Nelms, 406 U.S. 797 (1972). 

7. For a detailed comparison of turbojet engine noise and piston engine noise, see Hill, Liability for 
Aircraft Noise - The Aftermath of Causby and Griggs, 19 U. Miami L. Rev. 1 (1964-1965). 
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Constitution," they sought compensation for frequent and intrusive overflights by 
jet aircraft.’ Such a taking is called inverse condemnation." 

Recognizing the invalidity of the ancient common law doctrine of land 
ownership extending to the heavens,'' courts have struggled to articulate rules that 
would balance competing expectations: those of land owners to have their land 
unhindered by intrusive overflights, and those of the public, including the military, 
to have unlimited access to the navigable airspace above the United States. In the 
1946 case of United States v. Causby,'? the Supreme Court developed a flexible 
standard to determine whether a taking has occurred. Under Causby, a taking 
occurs when the flights are regular and frequent, at impermissibly low altitudes, 
and cause immediate and direct interference with the use and enjoyment of the 
land.'* That standard has been determinative in cases based on facts similar to 
those in Causby, involving overflights beneath the navigable airspace.'' When 
applied to overflights within the navigable airspace, however, courts have reached 
inconsistent results.'* Since Congress has reserved navigable airspace to the public 





8. U.S. Const. amend. V provides, in part: ‘‘No person shall be ... deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public use, without just 
compensation.” 

9. See, e.g., Griggs v. Allegheny County, 369 U.S. 84, reh’g denied, 369 U.S. 857 (1962); United States 
v. Causby, 328 U.S. 256 (1946); Batten v. United States, 306 F.2d 580 (10th Cir. 1962), cert. denied, 
371 U.S. 955 (1963); Lacey v. United States, 595 F.2d 614 (Ct. Cl. 1979); A. J. Hodges Indus. v. United 
States, 355 F.2d 592 (Ct. Cl. 1966); Aaron v. United States, 311 F.2d 798 (Ct. Cl. 1963); Matson v. 
United States, 171 F. Supp. 283 (Ct. Cl. 1959). 

. ‘‘A cause of action against a government agency to recover the value of property taken by the 
agency, though no formal exercise of the power of eminent domain has been completed.”’ Black’s 
Law Dictionary 740 (Sth ed. 1979). Justice Brennan has described the cause of action as ‘“’inverse’ 
because it is the landowner, not the government entity, who institutes the proceeding.’’ San Diego 
Gas & Elec. Co. v. City of San Diego, 450 U.S. 621, 638 n.2 (1981) (Brennan, J., dissenting). The 
inverse condemnation cause of action has been asserted in a variety of contexts other than aircraft 
overflights. See, e.g., Richards v. Washington Terminal Co., 233 U.S. 546 (1914) (inverse condemna- 
tion claimed due to noise and vibration associated with nearby railroad right-of-way); Penn Cent. 
Transp. Co. v. New York City, 438 U.S. 104 (1978) (inverse condemnation claim denied based upon 
zoning regulations). 

11. See supra note 2 and accompanying text. 

12. 328 U.S. 256 (1946). 

13. Id. at 266. 

14. See, e.g., Lacey v. United States, 595 F.2d 614 (Ct. Cl. 1979) (overflights at 450 feet, below the 
minimum safe altitudes of flight, constitute a taking). 

15. See, e.g., Griggs v. Allegheny County, 369 U.S. 84, reh’g denied, 369 U.S. 857 (1962) (noisy flights 
within airspace required for safe takeoff and landing - defined as navigable airspace under the 
Federal Aviation Act of 1958 - constitute a taking); Aaron v. United States, 311 F.2d 798 (Ct. Cl. 1963) 
(flights above 500 minimum safe altitude of flight not a taking; however, flights within the airspace 
required for safe takeoff and landing constitute a taking); Matson v. United States, 171 F. Supp. 283 
(Ct. Cl. 1959) (flights below 500 feet but within airspace required for safe takeoff and landing 
constitute a taking). 
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domain," the courts are uncertain whether overflights within such airspace are 
subject to the Causby analysis, or immune from inverse condemnation suits. The 
rapid advances in the aerospace industry have exacerbated this problem by intro- 
ducing larger, louder aircraft. 

Against this background of uncertainty and rapidly evolving technology, 
the Court of Claims considered Branning v. United States." In Branning, the 
plaintiff claimed a taking of his property due to frequent military overflights, all of 
which were within the confines of navigable airspace." Because of that fact, the 
Court of Claims was required to rule on the legal effect of the congressionally 
mandated ‘‘public right of freedom of interstate and foreign air navigation,’ an 
issue which the Causby court did not address.” The Branning court held that, based 
upon the facts of the case, a taking could occur where government aircraft overflew 
the plaintiff's property, even though the aircraft were within the confines of 
navigable airspace.” 

This article highlights the development of case law and legislation regard- 
ing aviation and inverse condemnation. Additionally, it addresses the policy issues 
that have arisen as a result of an expanding aerospace technology. Noisy over- 
flights, a negative spinoff of that technology, have significantly impacted on the 
expectations of property owners adjacent to airports. A rule of law must be 
developed to allocate the costs of such intrusions, to individual landowners or 
society as a whole. 





16. 49 U.S.C. § 1304 (1982) provides: ‘‘There is hereby recognized and declared to exist in behalf of any 
citizen of the United States a public right of freedom of transit through the navigable airspace of the 
United States.” 

17. 654 F.2d 88 (Ct. Cl. 1981) & 6 Cl. Ct. 618 (1984), appeal denied, 784 F.2d 361 (Fed. Cir. 1986). In 
Branning I, the court determined there had been a taking. In Branning II, the court assessed 
damages for the taking. Bifurcated proceedings were authorized under the Court of Claims Rules 
that provided for a trial where “‘issues of law and fact relating to the right of a party to recover’ are 
determined and a separate ‘‘further proceeding’’ in which the court determines the amount of 
recovery, if any. Ct. Cl. R. 131(c), 189 Ct. Cl. 73 (1969). 

18. All of the flights took place above the 500-foot minimum safe altitude of flight. At trial it was 
established that the flights were conducted at 600 feet, plus or minus 50 to 100 feet, above ground 
level. 654 F.2d at 96. See supra note 4. 

19. See supra note 16. 

20. See infra text accompanying note 42. 

21. See infra notes 110-47 and accompanying text. 
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II. AVIATION DEVELOPMENT CHALLENGES CONGRESS AND THE COURTS 
A. The Air Commerce Act of 1926 and Amendments 


The Air Commerce Act of 1926” was initially proposed in order ‘‘to 
encourage and regulate the use of aircraft in commerce and for other purposes.’”” 
Congress established the ‘‘navigable airspace’ to provide the public with rights to 
the airspace above the United States analogous to those enjoyed by the public to 
the use of navigable waters.” Defining the navigable airspace in terms of minimum 
safe altitudes of flight, Congress left the specific determination of what constitutes 
such airspace to the Civil Aeronautics Authority.» This decision was reasonable 
considering the state of the aviation industry at that time. Although developing at a 
rapid rate, aviation was still in its fledgling stage.” Flexibility in determining the 
reaches of navigable airspace was required to aid in the development of the 
industry during this period. Navigation was almost exclusively accomplished with 
visual reference to the ground, necessitating relatively low altitudes of flight.” 

In the Federal Aviation Act of 1958” Congress, faced with rapid post-war 
expansion of aviation, reconsidered the regulation of the airways.” With the 
exception of the addition of airspace required for safe takeoff and landing,” 
Congress, after careful consideration,” determined that the definition of navigable 
airspace was sufficient and made no further changes. Since the 1958 Act, the 





22. See supra note 3. 

23. 67 Cong. Rec. 9386 (1926). 

24. Id. at 9391. 

25. See supra note 4. 

26. For example, Charles Lindbergh was yet a year away from his solo flight across the Atlantic. His 
flight did not take place until May 20-21, 1927. F. Mason & M. Windrow, supra note 1, at 130. 

27. Navigation by reference to the ground is referred to as pilotage. P. Weems, Air Navigation 101 (2d 
ed. 1938). 

28. Federal Aviation Act of 1958, Pub. L. No. 85-726, 72 Stat. 731 (codified as amended at 49 U.S.C. §§ 
1301-1552 (1982 & Supp. IT 1984)). 

29. See House Comm. on Interstate and Foreign Commerce, Federal Aviation Act of 1958, H.R. Rep. 
No. 2360, 85th Cong., 2d Sess., reprinted in 1958 U.S. Code Cong. & Ad. News 3741. ‘‘The principal 
purpose of this legislation is to establish a new Federal agency with powers adequate to enable it to 
provide for the safe and efficient use of the navigable airspace both by civil and military opera- 
tions.’’ Jd. The Act further granted the Federal Aviation Agency ‘‘plenary authority’ to allocate and 
control the nation’s airspace. Jd. 

30. See supra note 4. 

31. See House Comm. on Interstate and Foreign Commerce, Federal Aviation Act of 1958, H.R. Rep. 
No. 2360, 85th Cong., 2d Sess., reprinted in 1958 U.S. Code Cong. & Ad. News 3741. In reference to 
the Federal Aviation Act of 1958, the House Committee on Interstate and Foreign Commerce stated, 
‘‘{t]his is not hastily conceived legislation. Airspace use and air-safety problems have been under 
consideration for a long time by this committee and the Senate Committee on Interstate and 
Foreign Commerce.”’ /d. 


113 





WINTER 1986 e . Branning v. United States 


definition of navigable airspace has remained unchanged, although the character 
of aviation has changed from propeller power to turbine power in most categories of 
aircraft.” 


B. Recognition of an Avigation Easement Through Inverse Condemnation: 
Causby and its Progeny 


The seminal case in the area of inverse condemnation through aircraft 
overflight is United States v. Causby.* In Causby, the overflights took place during 
landing and takeoff operations conducted by large numbers of heavy four-engine 
bombers and smaller fighter airplanes.* The overflights were at extremely low 
altitudes just above the treetops on plaintiff's property.® As a result of the over- 
flights, the plaintiff claimed that his chicken farming business was destroyed,” and 
his family became nervous and unable to sleep due to the noise and light generated 
by the low-flying aircraft.” 

The Causby case explicitly recognized the competing interests of the public 
to the use of the navigable airspace® and the right of the landowner to the use and 
enjoyment of his or her land, including the superjacent airspace.” The Court 
specifically rejected the common law principle that the ownership of land extends 
to the heavens,” and recognized the congressional declaration that the navigable 
airspace is in the public domain.“ The Court did not rule on the validity of the laws 





7 


32. See generally U.S. Dep’t of Commerce, Federal Airway Plan 1959-1963 (foreword by James T. Pyle, 
Administrator of Civil Aeronautics). 

33. 328 U.S. 256 (1946). 

34. Id. at 259. 

35. Id. 

36. The plaintiff proved that the value of his chicken farming business was destroyed because the 
chickens, frightened by the noise, flew into the walls and died. The plaintiff lost over 150 chickens in 
this manner due to the overflights. Jd. 

37. Id. 

38. ““To recognize such private claims to the airspace would clog these highways, seriously interfere with 
their control and development in the public interest, and transfer into private ownership that to 
which only the public has a just claim.” Jd. at 261. 

39. The Court balanced the public right to the airspace with the rights of the underlying landowner 
stating, ‘‘yet it is obvious that if the landowner is to have the full enjoyment of the land, he must have 
the exclusive control of the immediate reaches of the loping atmosphere.” Jd. at 264. 

40. See supra note 2. 

41. The court succinctly articulated the principle stating, ‘‘The air is a public highway as Congress had 
declared.” Id. at 261. 
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defining navigable airspace because the overflights involved in Causby took place 
exclusively below the confines of navigable airspace.” 

Recognizing that the airplane is part of the ‘‘modern environment of 
life,’’* the Court held that flights over private lands could constitute a taking only 
where they were ‘‘so low and so frequent as to be a direct and immediate 
interference with the enjoyment and use of the land.’’“ Unless such circumstances 
were shown, the inconveniences associated with overflights were not compensable 
under the fifth amendment.“ 

The subjective nature of the Causby test and the failure of the Causby court 
to address the validity of the regulations governing navigable airspace have led to 
frequent claims in the lower Federal courts and state courts by owners of land 
adjacent to airports and military air bases. In Batten v. United States,” the United 
States Court of Appeals for the Tenth Circuit considered claims by plaintiffs whose 
lands were situated adjacent to an Air Force base.” The plaintiffs asserted that the 
effects of noise, smoke, and vibration incident to ground operations on the Air 
Force base constituted a taking of their property demanding compensation under 
the fifth amendment.* 

The plaintiffs’ claims arose due to the expansion of the base and the 
lengthening of the runways to accommodate jet-powered aircraft.” In order to 
lengthen the runways, the government purchased a tract of land adjacent to the 
plaintiffs’ land.® The plaintiffs claimed that the ground operations on the base 


diminished the values of their homes because the noise associated with start up, 
taxiing, and preflight checks of the B-47"' aircraft made normal conversation and 
use of the telephone, television and radio impossible.” Additionally, vibrations from 
the engines caused windows and dishes to rattle in their houses.* The court, while 





42. ‘‘The navigable airspace which Congress has placed in the public domain is ‘airspace above the 
minimum safe altitudes of flight prescribed by the Civil Aeronautics Authority.’ 49 U.S.C. § 180. If 
that agency prescribed 83 feet as the minimum safe altitude, then we would have been presented 
with the validity of the regulation.’’ Jd. at 263. 

43. Id. at 266. 

44. Id. 

45. Id. 

46. 306 F.2d 580 (10th Cir. 1962), cert. den., 371 U.S. 955 (1963). 

47. Id. at 581. 

48. Id. at 582. 

49. Id. at 581. 

50. Id. 

51. See infra note 73. 

52. Batten, 306 F.2d at 582. ‘‘During engine operation in the 100% range, the sound pressure level 
measured in decibels varies from 90 to 117 decibels on the plaintiff's properties. Ear plugs are 
recommended for Air Force personnel when the sound pressure reaches 85 decibels and are 
required at or above 95 decibels.’ Jd. 

53. Id. 
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recognizing that such operations doubtlessly were disturbing, denied recovery on 
the basis that the damages suffered were consequential and not due to direct 
encroachment on private property.” The court applied the Causby test and held 
that, absent an invasion of the land or superjacent airspace, there was no taking by 
the government requiring compensation.* 

The Court of Claims has frequently had the opportunity to consider claims 
of inverse condemnation as a result of aircraft overflights.* In two very similar 
cases, Matson v. United States” and Aaron v. United States,* the Court of Claims 
was required to rule on the issue left open as a result of Causby: Whether there 
could be a taking as a result of overflights within navigable airspace. As noted 
earlier, in Causby, the Supreme Court was not required to rule on the issue in order 
to decide the case because all of the flights occurred below the navigable airspace.” 
Between the adjudication of Causby and Matson, Congress changed the definition 
of navigable airspace to include the ‘‘airspace needed to insure safety in takeoff 
and landing’’. The overflights, in both Matson and Aaron, involved overflights 
below the minimum safe altitude of 500 feet, but within the airspace required for 
takeoffs and landings. Thus, the overflights were within navigable airspace. 

In Matson, the overflights occurred between 85 and 320 feet above a single 
plaintiff's land incident to approach for landing.” The court held that, although 
within the navigable airspace, such flights ‘‘so close to the land that continuous 
invasions of it affect the use of the surface of the land itself,’’ constituted a taking 
compensable under the fifth amendment.” The court interpreted the Causby 


holding literally, holding that flights which met the Causby criteria, although within 
the navigable airspace for takeoff and landing, constitute a taking requiring 
compensation.® 





54. Id. at 583. ‘‘We are cited to no decisions holding that the United States is liable for noise, vibration, 
or smoke without a physical invasion . . . [aJbsent such physical invasion recovery has been uniformly 
denied.’’ Id. at 584. See, e.g., Bartholomae Corp. v. United States, 253 F.2d 716 (9th Cir. 1957) (no 
taking due to damage from shock waves emanating from Atomic Energy Commission nuclear test); 
Freeman v. United States, 676 FSupp. 541 (W.D. Okla. 1958) (overflights along but not over 
plaintiff's land not a taking). 

55. Batten, 306 F.2d at 584. 

56. See, e.g., Lacey v. United States, 595 F.2d 614 (Ct. Cl. 1979); A.J. Hodges Indus. v. United States, 355 
F.2d 592 (Ct. Cl. 1966); Aaron v. United States, 311 F.2d 798 (Ct. Cl. 1963). 

57. 171 F. Supp. 283 (Ct. Cl. 1959). 

58. 311 F2d 798 (Ct. Cl. 1963). 

59. See supra note 42 and accompanying text. 

60. See supra note 4. 

61. 171 F. Supp. at 284. 

62. Id. at 285-86. 

63. Id. Conversely, *‘{iJt would appear from the Causby decision that flights above the 500-foot regulated 
ceiling are beyond the reach of the landowner’s objection to interference with his property rights. As 


to such use, he is in the position of abutting owners along public highways or railroad rights-of-way.”’ 
Id. 
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In contrast to Matson, Aaron involved claims by multiple plaintiffs, each of 
whose property was situated differently in relation to the airport.” The result of 
these geographic differences was that the flights over some of the lands occurred 
above the minimum safe altitude of 500 feet, while flights over other property 
occurred below 500 feet. 

The Aaron court distinguished the claims on the basis of altitudes, denying 
the claims for overflights above 500 feet and sustaining claims for overflights below 
500 feet.” The court analogized travel in airspace above 500 feet to travel on 
highways, stating that ‘‘incidental injury done to adjacent property that is 
‘unavoidably attendant’ upon the use of any highway, whether on land, or water, or 
in the air, is noncompensable.’’” The court therefore held that the government was 
liable for the flights below 500 feet, but not for the overflights above 500 feet.” A 
500-foot rule had clearly emerged, since 500 feet delineates the lower reach of 
navigable airspace over noncongested areas.” Reliance on such a rationale 
betrayed an inconsistency, however, because the statutory definition of navigable 
airspace since 1958 included corridors for takeoff and landing.” Nevertheless, in 
Matson and Aaron, no special protection was afforded those corridors: Takeoff and 
landing overflights above 500 feet were insulated from the Causby test, while those 
below 500 feet were not.” 

Three years later, in A.J. Hodges Industries v. United States,” the Court of 
Claims again considered the overflight inverse condemnation problem. The Hodges 
case involved overflights by a variety of Air Force aircraft. They included four- 
engine propeller-driven bombers and six-engine B-47 aircraft,” during takeoff and 
landing operations at Barksdale Air Force Base in Louisiana.” The flights in 





64. 311 F.2d at 801-02. 

65. Id. at 801. 

66. Id. 

67. Id. 

68. Id. 

69. See supra note 4. 

70. Id. 

71. In Aaron the court said: 
It is true that the inconvenience and annoyance experienced from the passage of 
a plane at 501 feet above a person’s property is hardly distinguishable from that 
experienced from the passage of a plane at, say, 490 feet, but the extent of a right- 
of-way, whether on the ground or on water or in the air, has to be definitely fixed. 
Acts that are permissible within the limits of the right-of-way are forbidden 
beyond its limits, and vice versa. Congress has fixed 500 feet as the lower limit of 
navigable air space; hence what may be permissible above 500 feet is forbidden 
below it, unless compensation is paid therefor. 

311 F. 2d at 801. 

72. 355 F.2d 592 (Ct. Cl. 1966). 

73. Id. at 595-96. 

74. 355 F.2d at 595. 
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question occurred at altitudes between 194 and 456 feet above the plaintiff's 
property.” The flights by the B-47 aircraft continued from 1953 to 1958, although 
in 1956 the traffic pattern above the plaintiff's property decreased to 124 feet above 
the ground due to the lengthening of the airport runways.” Additionally, in 1958, 
the Air Force began operating B-52 aircraft” from the base, a type of aircraft much 
larger and noisier than the B-47.™ 

The Court of Claims found, in accordance with Causby, that the Air Force 
had taken an avigation easement, or easement of flight, over the plaintiff's prop- 
erty.” Those overflights, which were below the 500-foot level, constituted a “‘direct, 
immediate, and substantial interference with the use and enjoyment of the prop- 
erty.’”” Because the court found the taking due to the B-47 overflights barred by the 
six-year statute of limitations," the court held that the government was liable only 
for a second taking due to the introduction of the larger and substantially noisier B- 
52 aircraft.” The court awarded the plaintiff damages amounting to the difference 
in the value of the land burdened by the original avigation easement and the value 
of the land after the second taking.” 

In 1979, the Court of Claims again considered the effect of the statute of 
limitations on aircraft inverse condemnation actions. In Lacey v. United States,” 
aircraft from a Naval Air Facility, engaged in Field Carrier Landing Practice, 
regularly overflew the plaintiff's property at 450 feet.” Unlike the factual situation 
in Hodges, the character of the overflights remained unchanged with no alteration 





75. Id. 

76. Id. at 597. 

77. The B-52 is a larger bomber than the B-47. Its engines develop twice as much thrust as the B-47’s 
engines with the result that when the aircraft overflew the plaintiff's property, those outside were 
required to cover their ears with their hands due to noise. /d. at 598-99. 

78. The plaintiffs asserted that the cattle on their land became nervous due to the B-47 overflights. Jd. at 
596. The plaintiff offered evidence which showed that the cattle stampeded because of overflights by 
B-52 aircraft. Id. at 599. 

79. The court recognized the Causby test and cited it approvingly. /d. at 594. 

80. Id. 

81. Id. 

82. Id. at 599. ‘‘[Rjegular and frequent flights by B-52’s over the plaintiff's property at altitudes as low 
as 124 feet from the surface of the ground [are] regarded as a new taking of an avigation easement 
for larger, noisier aircraft in the airspace previously utilized by B-47’s and other aircraft.”’ Id. 

83. Id. at 600-01. 

84. 595 F.2d 614 (Ct. Cl. 1979). 

85. Field Carrier Landing Practice (FCLP), is an exercise in which a Navy or Marine Corps pilot 
practices simulated aircraft carrier landings on a section of land-based runway using a visual 
landing system. The visual landing system enables the pilot to maintain the appropriate glideslope 
to landing. The FCLP evolution is an integral step in preparing Navy or Marine Corps aviators to 
land aboard a pitching and rolling flight deck of an aircraft carrier. See generally Lacey, 595 F.2d at 
616; Branning, 654 F.2d at 91 n.3. 

86. 595 F.2d at 618. 
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of pattern, altitudes or types of aircraft.” Because the flights were below 500 feet, 
the court applied the Causby test, holding that the flights interfered unreasonably 
with the use and enjoyment of the property.” Like the court in Hodges, however, the 
Lacey court determined that the plaintiff's claim was barred by the statute of 
limitations.” Curiously, the court provided an alternative reason why the plaintiff's 
claim was invalid. The court stated that, because the cause of action arose prior to 
the plaintiff's acquisition of the land, his claim was barred.” 

In dicta, the court favorably acknowledged the 500-foot rule and the 
supporting case law.” Such acknowledgement indicated that the court would 
continue to adhere to the position that there cannot be a compensable taking for 
overflights above the 500-foot demarcation of navigable airspace. 

The most recent overflight inverse condemnation claim decided by the 
Supreme Court is Laird v. Nelms.” The plaintiff in Nelms based the claim upon the 
Federal Tort Claims Act,” alleging that the negligent operation of an Air Force jet 
fighter at supersonic speeds on a high-altitude training flight caused shock wave 
damage to his property.” The plaintiff pleaded inverse condemnation as an alterna- 
tive theory.* 

Since the plaintiff could not prove the defendant’s negligence, the Court 
dismissed the Federal Tort Claims Act count as outside the scope of the Act.” As for 
the inverse condemnation claim, the Court held that Causby remained the control- 
ling precedent.” The Court reiterated the essence of the Causby rationale, that the 
navigable airspace above the United States is a public highway and those who use 
the public rights of way should not be subjected to claims of trespass for such lawful 
activity.” 





87. Id. 

88. Id. 

89. Id. 

90. Id. at 619. 

91. Id. at 616. The court stated: ‘‘At all times relevant to this case, the minimum safe altitude of flight, as 
prescribed by administrative regulation, has been 500 feet above the ground level in uncongested 
areas. The validity of the 500 foot demarcation has been recognized in judicial decisions.’’ Id. See 
supra text accompanying notes 56-83. 

92. 406 U.S. 797 (1972). 

93. 28 U.S.C. §§ 1346(b) & 2671-2680 (1982). 

94. 406 U.S. at 797. 

95. Id. 

96. Id. at 798. 

97. Id. at 799-800. Additionally, the Court stated that to recognize the inverse condemnation claim 
“‘would be to judicially admit at the back door that which has been legislatively turned away at the 
front door.’ Id. at 802. 

98. Id. at 799-800. ‘‘The notion that a military plane on a high altitude training flight itself invades upon 
any property interest of an owner of the land over which it flies was rejected in United States v. 
Causby.”’ Id. at 799. The Causby Court characterized overflights in the lowest reaches of the 
airspace as invasions of the land itself. See supra note 39. 
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C. State Courts’ Analytical Approach to Inverse Condemnation 


The state courts have taken a different course in their treatment of inverse 
condemnation claims. One example of how state courts have treated this cause of 
action is the Oregon decision, Thornburgh v. Port of Portland.” The Thornburgh 
case involved flights along two different paths. Plaintiffs’ land was situated approxi- 
mately 6000 feet from the end of one runway and directly under the glidepath of 
aircraft using it. All overflights using this runway were above 500 feet of altitude. 
Plaintiffs’ land was also located 1500 feet from the end of a second runway, but 
about 1000 feet to one side of the glidepath.'” With respect to the former flight- 
path, the court unanimously agreed that the 500-foot rule should not bar an 
otherwise legitimate claim. In cases of overflight intrusion, according to Thorn- 
burgh, it is not the altitude which dictates the results of a lawsuit, but the extent to 
which noise and vibration impair the owner’s use and enjoyment of the land.'" 

The flights along the second glidepath presented a more difficult question. 
Plaintiffs asserted that, contrary to Causby and Batten, a taking could occur absent 
a physical invasion of the superjacent airspace of the land.'” On this issue the court 
split. The dissent adopted the Batten rationale, holding that, without an invasion of 
the airspace, the noise is merely a nuisance. Under either the Oregon or United 
States Constitution, a mere nuisance cannot constitute a taking.'* The majority 
disagreed. It interpreted Causby to require a balancing of interests: 


Whether expressed in so many words or not, the principle found in the Causby 
. .. [case] is that when the government conducts an activity upon its own land 
which, after balancing the question of reasonableness, is sufficiently disturb- 
ing to the use and enjoyment of neighboring lands to amount to a taking 
thereof, then the public, and not the subservient landowner, should bear the 
cost of such public benefit.'* 


Whether the interference is classified as a nuisance or a trespass is irrele- 
vant to the majority in Thornburgh.’® An actual invasion of airspace is not 





99. 233 Or. 178, 376 P.2d 100 (1962). 
100. Id. at 181-82, 376 P.2d at 101-02. 
101. Id. at 195-99, 376 P.2d at 108-10. 
102. Id. at 181-82, 376 P.2d at 101-02. 
103. Id. at 203-05, 376 P.2d at 112. 
104. Id. at 193, 376 P.2d at 107. 

105. Id. at 190-92, 376 P.2d at 105-06. 
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required. According to Thornburgh, the matter can be resolved by applying a 
*‘simple fairness’’ balancing test.” 

Thornburgh illustrates the difficulty lower courts have had interpreting the 
Causby decision. Courts, both Federal and state, have been unable to establish the 
legal effect of the congressionally mandated, yet administratively defined, term of 
navigable airspace.” Additionally, the courts have disagreed on whether invasion 
of the superjacent airspace is required for a compensable taking.'* These inconsis- 
tencies and disagreements were highlighted by the Court of Claims in Branning v. 
United States.'” 


III. BRANNING: THE CLouDs oF CONFUSION 


Branning v. United States" is one of the most recent of the cases involving 
overflight inverse condemnation to be heard by the Federal courts and reflects the 
nearly thirty years of confusion that has plagued this aspect of the law. Until 
Branning, no Federal court had ruled on whether overflights exclusively within the 
confines of navigable airspace and above the 500-foot minimum safe altitude of 
flight'" could constitute a taking requiring compensation under the fifth amend- 
ment. In Branning, the plaintiff, a land developer, sought recovery from the United 
States for the diminution in value of his land due to regular and frequent over- 
flights'’? by Marine Corps F-4 aircraft'® flown from the Marine Corps Air Station, 
Beaufort, South Carolina.'* These overflights occurred during training evolutions 
that included the Field Mirror Landing Practice (hereinafter FMLP),'’ an exercise 
designed to prepare Navy and Marine Corps aircrews for follow-on duty involving 





106. Jd. at 194, 376 P.2d at 107. ‘‘{TJhe inquiry should have been whether the government had 
undertaken a course of conduct on its own land which, in simple fairness to its neighbors, required it 
to obtain more land so that the substantial burdens of the activity would fall upon the public land.”’ 
Id. 

107. See supra note 4. 

108. Compare Batten, 306 F.2d 580 with Thornburgh, 233 Or. 178, 376 P.2d 100. 

109. 654 F.2d 88 (Ct. Cl. 1981), appeal denied, 784 F.2d 361 (Fed. Cir. 1986). 

110. Id. 

111. Alll of the flights asserted to comprise the basis for the taking claim occurred at 600 feet, above the 
minimum safe altitudes of flight prescribed by the Federal Aviation Administration. Jd. at 96. See 
supra note 4. 

112. The number of overflights per month totaled approximately 1400. 654 F.2d at 94. 

113. The F-4 aircraft created greater noise than the previously flown A-4. /d. at 96. 

114, Id. at 92. 

115. The court described Field Mirror Landing Practice as follows: ‘‘[T]he prescribed flight pattern 
requires the trainees to take off from the runway on the station and then fly defendant’s aircraft 
directly over the plaintiff's property in a ‘racetrack pattern’ at an altitude of 600 feet above ground 
level (AGL) and return to the runway. The pattern is repeated by each aircraft several times.”’ /d. at 
91. Field Mirror Landing Practice is essentially the same evolution as the Field Carrier Land 
Practice (FCLP) used in Lacey, 595 F.2d 614. See supra note 85. 
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operations and landings on aircraft carriers.''° The flights involved multiple touch- 
and-go landings by up to six aircraft at thirty-second intervals. The aircraft flew a 
tignt racetrack pattern which took them over the plaintiff's property at the pre- 
scribed altitude of 600 feet.''’ Because the aircraft were flown with both landing 
gear and flaps down,'” high power settings and high angles of attack were required 
to maintain pattern altitude.'’ During periods when aircraft were overflying the 
plaintiff's land in the FMLP pattern, persons on the ground or in their homes 
suffered the effects of loud noise generated by the jet engines at high power 
settings.'” FMLP exercises were scheduled as required, but such exercises gener- 
ally occurred every month and lasted for up to ten days.'”' 

At the trial for determination of liability,'” the court held that, on the facts 
peculiar to the case, the overflights constituted an ‘‘immediate and direct intru- 
sion’’ upon the plaintiff's property.'* Based upon the character of the overflights 
and evidence labeling the plaintiff's property ‘‘unsuitable for residential use or 
development,’’* the court held that there had been a taking of an easement 
compensable under the fifth amendment.'* 





116. 654 F.2d at 91 n.3. FMLP training is required for a pilot to complete the ‘“‘combat ready” syllabus of 
training. Id. 

117. Id. at 91. 

118. The F-4 NATOPS Flight Manual that prescribes ground and in-flight procedures requires the 
landing checklist to be completed in the FCLP landing pattern. The landing checklist includes 
ensuring the landing gear and flaps are ‘‘down’’, i.e. in the landing configuration. Naval Air 
Systems Command, F-4B & F-4N NATOPS Flight Manual 3-39 (1 May 1975, with change 5 dated 1 
Nov. 1982). 

119. With the landing gear and flaps down, the aircraft is said to be ‘‘dirty’’. In this configuration, 
approximately 80-85% power is required to maintain pattern altitude due to the additional drag 
produced by the landing gear and flaps. 654 F.2d at 92 n.3. 

120. Record of Trial at 55, United States v. Branning, 654 F.2d 88 (Ct. Cl. 1981). 

121.654 F.2d at 94. During the approximate 10 day period each month during which FMLPs were 
conducted, persons on the plaintiff's property were subjected to overflights at 30 second intervals 
throughout many mornings, afternoons, and occasionally nights. i. at 91 n.3. 

122. See supra note 17. 

123. 654 F.2d at 96. 

124. Id. at 92. The documentation presented related to the Air Installation Compatible Use Zone 
(AICUZ) program which was instituted to ‘coordinate the requirements of the missions of military 
installations, with the development of surrounding communities.”’ Jd. at 95. The purpose of the 
program was to minimize conflict between aircraft noise and local private development. The 
program identified three levels of noise impact: areas of high noise impact [composite noise rating 3 
(CNR)}, areas of moderate noise impact (CNR 2), and areas of little, if any, noise impact (CNR 1). Jd. 
The flights over plaintiff's land caused the plaintiff's land to be characterized as CNR 2 over some 
portions of his land and CNR 3 over other portions. /d. at 96. 

125. Id. at 103. 
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In a separate proceeding,'” the court determined the scope of the easement 
to be from 600 feet and higher, but limited to F-4 and less noisy aircraft.’ The 
court assessed $2 million damages against the United States, the difference 
between the value of the land as a high density residential project, its highest and 
best use before the taking, and the value of the land as a low density residential 
project, its highest and best use, after the taking.'” 


A. Rejection of the 500-foot Rule 


In Branning, the Court of Claims relied on the Causby standard to deter- 
mine whether or not the United States had taken an interest in the plaintiff's 
property.’” Careful analysis, however, exposes Branning’s subtle departure from 
the previous court decisions interpreting Causby. 

Causby held that invasions of the superjacent airspace can be so low as to 
affect the use of the land itself.'° Such continuous invasions of the air ‘‘are in the 
same category as invasions of the surface.’’" At the same time, the Causby court 
recognized that the ‘‘air is a public highway”’ to which only the public had just 
claim.'* Subsequent cases established the 500-foot rule as the resolution of these 
competing principles.'* The Branning court was therefore faced with a situation in 
which the efficacy of the 500-foot rule had to be resolved. 

Branning acknowledged the Federal Government’s power to regulate navi- 
gable airspace and establish its boundaries.'* No special deference, however, need 


be given to such regulation. A taking may still occur and compensation may have to 
be paid despite the regulation’s validity.'* In so arguing, Branning attempted to 
demythologize the significance of the 500-foot rule. According to the Branning 
court, the question of whether a taking has occurred should not swing exclusively on 





126. 6 Cl. Ct. 618 (1984). See generally supra note 17. 

127.6 Cl. Ct. at 623. The impact of this decision is potentially far reaching. Replacement of the F-4 
aircraft with noisier aircraft would render the government liable for a second taking. Presently, the 
Marine Corps is modernizing its fighter attack aircraft, replacing the older F-4 aircraft at MCAS 
Beaufort with the recently developed FA-18 Hornet. Marine Corps Air Station Cherry Point 
Windsock, Aug. 16, 1985, at 1, col. 1. 

128. 6 Cl. Ct. at 630. In addition to the damages for the diminished value of the land, the court assessed 
simple interest at 8% per annum, as well as reasonable litigation expenses. /d. The matter of 
litigation expenses was settled in Branning v. United States, 7 Cl. Ct. 777 (1985). 

129. 654 F.2d at 102. The court said: ‘‘It is abundantly clear that under the law established by Causby, 
Griggs, and Aaron, a taking has occurred in this case.” Id. 

130. 328 U.S. at 265. 

131. Id. 

132. Id. at 261. 

133. See supra text accompanying notes 56-91. 

134. 654 F.2d at 98. 

135. Id. 
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the altitude of the overflight. ‘‘[T]he court may consider the altitude of the flights 
over the property, but must give primary consideration to effect of aircraft 
noise ....’”'* By so discounting the 500-foot rule, the Branning court departed from 
the many Federal cases which have interpreted Causby. 

The departure was subtle, however, for Branning did not directly repudiate 
prior case law. Instead, it sought support from dicta and reinterpretation. For 
example, Branning cited the Aaron decision” which, in dicta, postulated that a 
taking could occur above 500 feet given a severe set of circumstances.'* Branning 
also cited Lacey v. United States,” a case similar to Branning, involving Field 
Carrier Landing Practice runs at 450 feet of altitude.'” The Branning court 
inaccurately characterized the Lacey court’s holding as based on the noise gener- 
ated by the overflights rather than the overflights themselves. Branning stated: 
‘The real source of interference with plaintiffs’ use of their property in Lacey was 
not the altitude of the flights but the noise. . . .”’'' In suggesting that altitude was 
not a critical factor, Branning misinterpreted Lacey. The Branning court failed to 
point out that Lacey analyzed the taking issue only after satisfying itself that the 
overflights were below 500 feet.'” 

Thornburgh v. Port of Portland'* was also cited by the Branning court.'* 
The Thornburgh court had unanimously rejected the 500-foot rule, although the 
court was not united in its rationale.'* Citing both majority and dissenting opinions, 
Branning found justification to reject the 500-foot rule in favor of a more flexible 
standard. Although not explicitly stated, Branning seemed to rely on the Thorn- 





136. Id. at 102. 
137. See supra text accompanying notes 64-71. 
138. 654 F.2d at 98. In quoting the Aaron decision, the court stated: 


This is not to say that a case could not arise where the unavoidable damage to a 
person’s property occasioned by travel in the navigable airspace would be so 
severe as to amount to a practical destruction or substantial impairment of it. 
When such a case arises we would then have to consider whether the relevant 
statutes and regulations violated the property owners’ constitutional rights. 
Id. 
139. See supra text accompanying notes 84-91. 
140. 654 F.2d at 100. Both Branning and Lacey involved overflights during the aircrew training evolution 
Field Carrier Landing Practice. See supra notes 85 & 115. 
141. 654 F.2d at 101. 
142. Lacey, 595 F.2d at 616. The Lacey court said: ‘‘The validity of the 500-foot line of demarcation has 
been recognized in judicial decisions.” /d. 
143. 233 Or. 178, 376 P.2d 100 (1962). 
144. 654 F.2d at 99. 
145. The dissenters agreed with the majority that there had been a taking in the case. They differed from 
the majority in their belief that the taking was based upon tresspass theory rather than nuisance. 233 
Or. at 201-03, 376 P.2d at 111. 
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burgh majority’s ‘‘simple fairness’’” approach in deciding overflight cases. Bran- 
ning also cited the Thornburgh dissenters approvingly, noting that they interpreted 
Causby to stand for a balancing of public and private interests, and not an arbitrary 
rule triggered by altitude.'” In its reliance on Thornburgh, Branning was able to 
dismiss the 500-foot rule as an anachronism in an era of rapidly advancing 
aerospace technology. 


B. Proving the Damage 


Under Causby, a plaintiff must prove that the overflights in question caused 
a direct and immediate interference with the plaintiffs land.“ In Causby, the 
Supreme Court held that the value of the land need not be destroyed to constitute a 
taking. Diminution in value would suffice," as long as the damage was substan- 
tial.'° Thus, there can be no taking without proof of substantial damage. In 
Branning, however, the plaintiff offered no expert testimony, and the court received 
none, on the issue of substantial damage to the property.'" Instead, the plaintiff 
introduced, and the court relied on, the Navy’s Air Installation Compatible Use 
Zone studies,'* which characterized the plaintiffs land as ‘‘clearly unacceptable”’ 
for residential use.'* The first of two AICUZ studies was completed prior to the 
plaintiff's acquisition of the land and established clearly that the land had been 
substantially diminished in value due to overflights by military aircraft.'* The 
second AICUZ study, conducted after the plaintiff purchased the property and after 
an increase in F-4 training activity, reaffirmed the ‘‘clearly unacceptable’’ designa- 
tion of the plaintiff's land.'* Although the court received other evidence proving 





146, 233 Or. at 193, 376 P.2d at 107. See supra text accompanying note 106. 

147. 654 F.2d at 100. 

148. Causby, 328 U.S. at 266. 

149. Id. at 262. 

150. Id. at 266. 

151. United States v. Branning, 654 F.2d 88 (Ct. Cl. 1981), appeal denied, 784 F.2d 361 (Fed. Cir. 1986). 

152. See supra note 124. 

153. 654 F.2d at 95-96. 

154. Record of Trial at 52, United States v. Branning, 654 F.2d 88 (Ct. Cl. 1981). The first AICUZ study 
was completed on May 14, 1973 and placed the plaintiff's land within the zone characterized as 
‘‘clearly unacceptable for residential use’’ on or before that date. Jd. at 45. The plaintiff did not 
acquire the land until November 1973. Jd. at 39. 

155. Id. at 52. The second study was completed on December 13, 1976. Id. at 50. See supra note 121. 
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damages,'* it placed greatest reliance upon the AICUZ designations in its 
decision.'” 


IV. Post.BRANNING: FLIGHT INTO THE UNKNOWN 
A. Retreat from Branning 


Since Branning, the Claims Court, successor to the Court of Claims, has 
decided two cases involving overflight inverse condemnation. In the first, Hero 
Lands Company v. United States,'* the court was faced with a fact situation similar 
to that in Branning.'® Hero involved United States Navy aircraft from the Naval Air 
Station New Orleans, which overflew the plaintiff's property, both above and below 
500 feet, during Field Carrier Landing Practice.'* The plaintiff claimed that the 
value of his land, as both commercial and residential property, had been diminished 
as a result of the overflights.'" The court held that absent “‘peculiar circum- 





156. Some testimony indicated that the noise: ‘‘(a) Got so bad as to preclude either face-to-face or 
telephone conversations until the aircraft had passed. (b) Regularly disturbed residents’ sleep. (c) 
Jarred pictures hanging on the walls.”” Record of Trial at 55, United States v. Branning, 654 F.2d 88 
(Ct. Cl. 1981). On the other hand seven persons who either resided in the plaintiff's development or 
were real estate salespersons in the area testified that the overflights did not interfere with the use or 
the sales of the properties. /d. at 55-59. Several testified that the lack of sales in the development was 
due to the poor reputation and management of the developers as well as the developers failure to 
maintain the golf course, the swimming pool, and the common areas. Id. at 58-59. Only one person 
testified that the overflights hampered sales, but he indicated that the land was nevertheless sellable. 
Id. at 56. 


157. See supra note 124. The court said: 


The evidence in this case clearly establishes that the CNR Zone 3 and CNR Zone 
2 ‘‘footprints’’ include portions of plaintiff's property on Lady’s Island. This is 
not, in and of itself, sufficient to establish a taking of plaintiff's prope: 7 by the 
defendant. If does, however, constitute valuable evidence of the impact of defend- 
ant’s aircraft operations on that part of plaintiff's property over which defend- 
ant’s A4 and F-4 jet aircraft were operating when flying the FMLP pattern. 
. .- Defendant has not only intruded upon plaintiff's property but has also given 
public notice of the adverse effect thereof upon plaintiff's property by adopting, 
publishing, and approving for implementation the AICUZ study of 1976 in which 
at least part of plaintiff's property has been designated as unsuitable or unaccept- 
able for medium density residential use. 
654 F.2d at 96. 
158. 554 F. Supp. 1262 (Cl. Ct.), aff'd, 727 F.2d 1118 (Fed. Cir. 1983), cert. denied, 466 U.S. 972 (1984). 
159. In Hero, as in Branning, the court was faced with overflights incident to Field Carrier Landing 
Practice. 554 F. Supp. at 1266. See supra note 115 and accompanying text. The Hero overflights 
however, occurred only twice yearly for a 7 to 10 day period. 554 F. Supp. at 1266. 
160. 554 F. Supp. at 1266-67. 
161. Id. at 1263-64. 
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stances,”’ such as were found in Branning, flights above 500 feet could not consti- 
tute a taking.'’® As for the flights which took place below 500 feet, the court disposed 
of them on the ground that the statute of limitations barred recovery.'® 

The second case to follow Branning was Powell v. United States.’ It also 
involved overflights by military aircraft in the landing and takeoff pattern.'* The 
factual situation in Powell was akin to Hodges; the original cause of action was 
barred by the statute of limitations. The plaintiff contended, however, that a second 
cause of action arose due to the introduction of a new type of aircraft, the F-15.'* 
The court found that approximately one landing and no takeoffs each month 
passed over the plaintiff's property.'” Because the flights were not regular and 
frequent and did not substantially interfere with the use and enjoyment of the land, 
there was no material question of fact for the court to decide. Summary judgment 
was entered for the United States.'* 

In both cases decided since Branning, the Claims Court has rigorously 
applied the Causby test to determine whether or not a taking has occurred.'’” 
Indeed, at least in Hero, the court reaffirmed the efficacy of the 500-foot rule 
rejected in Branning.’ Because the material differences between Branning and 
Hero are slight, it is unclear whether Branning is merely anomalous or represents 
the trend in cases involving inverse condemnation by overflight. If Branning 
represents the trend in the law, the impact may be significant upon the United 
States. Presently, there are sixteen other Navy and Marine Corps bases at which 





162. Id. at 1265-66. In quoting the Branning case, the court stated: 


A vital factor of this case is that defendant devised an exercise to prepare trainees 
for future landings on aircraft carriers, in which heavy jet aircraft followed one 
another almost nose to tail in an unvarying loop over plaintiffs land. Trainees 
were required to hold their planes, preparatory for landing on the suppositious 
carrier deck, with noses up and tails down, with near maximum power (and noise) 
associated with low speed.* * * Whether use of airspace above 500 feet for noisy 
air navigation of a more conventional variety can be held a taking is an issue that 
can be and is reserved for the case that presents it. [n this case our taking holding 
turns on the peculiar facts the trial judge has found. [Emphasis supplied.] 


Id. 

163. Id. at 1267. 

164. 1 Cl. Ct. 669 (1983). 

165. Id. at 670. 

166. Id. at 672. 

167. Id. at 673. 

168. Id. at 674. In concluding that no taking had occurred, the court applied the Causby standards and 
held, as a matter of law, that the plaintiff's lacked proof for the elements of regularity and frequency 
of flights as well as substantial interference with the use and enjoyment of property. Jd. 

169. See Hero, 554 F. Supp. at 1264-5; Powell, 1 Cl. Ct. at 674. 

170. 554 F. Supp. at 1265. 
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Field Carrier Landing Practice is conducted." To curtail such operations would 
seriously compromise the training and safety of those who are required to fly from 
U.S. Navy aircraft carriers. 


B. Alternatives to the 500-foot Rule 


For more than fifty years, there has been legislative and administrative 
concern regarding minimum safe altitudes for flight. This concern resulted in the 
demarcation of 500 feet as the lower reach of navigable airspace.'” The courts have 
used that demarcation to resolve inverse condemnation suits for more than twenty- 
five years.'” Since the establishment of the 500-foot rule, the aerospace industry has 
significantly modernized, moving from the era of the propeller to the era of the 
turbojet. The Thornburgh court suggested that the 500-foot rule has been rendered 
obsolete by such technological advances.'* Thus, Thornburgh proposed the ‘‘sim- 
ple fairness’’ test, a rule of great flexibility."* Though Branning did not mention the 
‘‘simple fairness’ test by name, it applied it in principle. As in Thornburgh, 
Branning focused on the extent to which overflights interfered with the use and 
enjoyment of the land. Noise and vibration, rather than altitude, became the 
primary factors.'” 

Despite its advantages, the ‘‘simple fairness’’ test, as applied in Thorn- 
burgh and Branning, fails to consider other important issues. For example, it fails 
to address the problem of community encroachment upon airports. The Marine 
Corps Air Station in the Branning case was established in 1942 and has remained in 
nearly continuous operation: The town of Beaufort has gradually expanded toward 
the base, in large measure due to the economic growth and job opportunities 
supplied by the base.'” Thus, the overflights in Branning resulted from residential 
and commercial expansion toward the base. If the 500-foot rule is to be replaced by 
a more flexible test, this issue of plaintiff encroachment should not be ignored. 

Several commentators have suggested alternatives to the Causby inverse 
condemnation analysis. One possible solution is the application of the ‘‘first in time 





171. Memorandum of the Naval Facilities Engineering Command, Alexandria, VA: Branning v. United 
States; Appeal of liability determination (Feb. 6, 1985). 

172. See supra notes 22-32 and accompanying text. 

173. See supra text accompanying note 69. 

174. 233 Or. 198-99, 376 P.2d at 110. ‘‘It may equally be true that some of the aircraft now in use are so 


disturbing to those on the ground that 500 feet of air will not provide protection to the landowner 
below.” Id. 


175. Id. at 193, 376 P.2d at 107. 

176. 654 F.2d at 102. See supra text accompanying note 136. 

177. Record of Trial at 38, United States v. Branning, 654 F.2d 88 (Ct. Ci. 1981). The base was originally 
established by the Civil Aeronautics Authority in 1942. The United States acquired the base in July 
1943 and operations continued until 1946 when the base was closed. The Marine Corps took over the 
base in 1956 and has continued to operate it since that time. Id. 


128 





NAVAL LAW REVIEW e XXXVI 


doctrine.’’'* Under this solution, the party whose land use is known would not be 
liable to subsequent purchasers of adjacent property.'” If the first in time doctrine 
had been applied to Branning, it may have led to a different result.” Clearly, the air 
base was first in time. In addition, the fact that the base conducted monthly training 
over plaintiff's land was discoverable by reasonable inquiry. Thus, the plaintiff's 
claim would probably have been barred. The first in time doctrine would appear to 
favor the military because military bases are, for the most part, long established. 
The military would, however, remain liable for damages resulting from base 
expansion. 

The ‘‘first in time’’ doctrine has been implicitly recognized within tort law 
in the concept of ‘‘coming to the nuisance.’’' The ‘‘coming to a nuisance”’ 
doctrine, where recognized, has shifted the burden, at least partially, to developers 
to investigate adequately and thoroughly before undertaking a project that might 
conflict with a previous existing use of neighboring land.’” This concept would 
appear to be an important consideration if the 500-foot rule is to be replaced by a 
simple fairness test in overflight cases. 


C. Measures to Protect Operations at Military Airfields 
Recognizing that military aircraft operations have a significant impact on 


the surrounding land, the Department of Defense has implemented an Air Installa- 
tions Compatible Use Zone (hereinafter AICUZ) program designed ‘‘to achieve 


compatible use of public and private lands in the vicinity of military 
airfields. . . .””™ Under the AICUZ program, military, state, and local land use 





178. See, e.g., Baxter & Altree, Legal Aspects of Airport Noise, 15 J. Law & Econ. 1, 5 (1972); Berger, A 
Policy Analysis of the Taking Problem, 49 N.Y.U. L. Rev. 165, 197 (1974). 

179. Berger, supra note 178, at 223; Baxter & Altree, supra note 178, at 5. 

180. Baxter & Altree, supra note 178, at 4-5. ‘‘It is essential that those who decide to construct the 
subdivision take into account the fact that the area is exposed to aircraft noise. . .. As between the 
airport and the subdivision, the airport was first in time and is protected from having to bear this 
reciprocal cost.’” Id. 

181. See, e.g., Spur Indus. Inc. v. Del Webb Dev. Co., 108 Ariz. 178, 494 P.2d 700 (1972), City of Fort 
Smith v. Western Hide & Fur Co., 153 Ark. 99, 239 S.W. 724 (1922). 

182. Spur Indus. Inc., 108 Ariz. at 186, 494 P.2d at 768. 

183. 32 C.ER. § 256 (1985). The AICUZ program identifies land areas which may be exposed to ‘‘health, 
safety or welfare hazards by aircraft operations.’’ /d. at § 256.3. Establishing an AICUZ involves 
identification of Accident Potential Zones, generally lands along primary flight paths, and Noise 
Zones. Noise Zones are plotted over the ground as maximum decibel contours, identifying the lands 
impacted by circraft overflight noise. Jd. In Branning, for example, the plaintiff's lands fell within 
moderately and severely impacted areas according to the AICUZ. See supra note 168 and accompa- 
nying text. 

184. 32 C.ER. § 256.1 (1985). 
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planners study current and projected operations in order to identify potential 
compatibility problems and to develop possible solutions.'* 

The parties most seriously affected by military aircraft operations, however, 
are not timely informed of the impact of such operations. Current and prospective 
landowners are generally not privy to the AICUZ information. Timely notification 
may estop new purchasers from claiming an unknown problem and would limit 
claims by existing landowners. 

From the viewpoint of the military practitioner, good public relations and 
military-local government cooperation on the AICUZ alone will not solve Branning- 
type taking problems. In addition to the AICUZ, the military practitioner should 
seek an accommodation with local governments by which the AICUZ information 
might be brought to the attention of prospective land purchasers. One solution 
might be passage of a local ordinance requiring contracts for the sale of land to 
state the impact of the AICUZ on the particular parcel of land with an explanation 
of the ramifications in terms of noise decibel levels. Such an explanation on a 
contract would put a purchaser on notice of the impact of military overflights and 
would place the burden upon the seller to disclose the known condition of the land. 

A second Branning problem is that, once the impact of overflights becomes 
apparent, the AICUZ land planning device becomes a sword with which to strike at 
the sovereign. Once the land use planners, both military and civilian, label a parcel 
of land as ‘‘clearly unacceptable for residential use,’’ the landowner has at his or 
her disposal a piece of evidence integral to the establishment of a fifth amendment 
taking claim.'” Correction of this problem will require substantial effort on the part 
of the Department of Defense. The purpose of the AICUZ program, to achieve 
compatible use of public and private lands,” is not served by permitting introduc- 
tion of the AICUZ as evidence against the government in litigation. The Depart- 
ment of Defense should seek ‘an exclusionary rule amendment to the AICUZ 
authorizing legislation prohibiting the use of the AICUZ in litigation against the 
United States." Such exclusionary rules are not uncommon in the regulatory 





185. In Branning, the first AICUZ had been completed prior to the purchase of the lands by the land 
developer. The impact of the aircraft overflights was thus well known by both the military and local 
land use planners. See supra notes 130 & 168 and accompanying text. 

186. See supra notes 161-168 and accompanying text. 

187. 32 C.ER. § 256.1 (1985). 

188. In the absence of such an exclusionary device, Department of Defense land planners are unlikely, in 
light of the Branning decision, to label a parcel of land without considering the possible impact of 
their decision on subsequent litigation. In close cases, planners would likely opt for a less intrusive 
classification. 
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context and permit effective assessment of potential problems without the threat 
of plaintiff use of the information against the United States. 


V. CONCLUSION 


In Branning v. United States, the Court of Claims rejected the 500-foot rule 
as the standard for resolving claims of inverse condemnation through aircraft 
overflight. Though the Supreme Court has never sanctioned it, the 500-foot rule 
developed out of lower court interpretations of the Supreme Court’s decision in 
United States v. Causby. Since the altitude of 500 feet defines the lower reaches of 
navigable airspace, lower courts have frequently said that a landowner can have no 
proprietary interest beyond that altitude. Advances in aerospace technology and 
the introduction of larger and louder aircraft, however, have caused some courts to 
question whether the 500-foot rule has outlived its usefulness. The rule appears 
arbitrary, no longer adequate to balance the competing interests of landowners and 
the public respecting the use of enveloping airspace. 

Although Branning rejected the 500-foot rule in favor of a more flexible 
standard, it did not completely solve all the problems attendant to balancing the 
competing interests. While giving greater consideration to the effects of overflight 
upon land ownership, Branning does not appear to have considered the problem of 
community encroachment upon preexisting airports. It is essential that AICUZ 
information be used constructively to achieve compatible coexistence between 


airfields and adjacent lands, however, the United States must be protected from 
having such information, gathered with a view toward good faith cooperation, used 
against it in an inverse condemnation action. Branning may by analogy apply to 
sixteen other military air bases, with a detrimental result for military training. To 
ensure fair and consistent treatment, which takes into account military mission 
needs, it is imperative that Congress and the Supreme Court reconsider overflight 
inverse condemnation. 





189. For an exclusionary rule in a similar context, see the Aviation Safety and Noise Abatement Act of 
1979, 49 U.S.C. §§ 2101-2125 (1982). The exclusionary rule states that ‘‘[njo part of any noise 
exposure map or related information . . . shall be admitted as evidence, or used for any other 
purpose, in any suit or action seeking damages or other relief for the noise that results from the 
operation of the airport.’’ 49 U.S.C. § 1206 (1982). 
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Concurrent Administrative and Criminal Proceedings 


Lieutenant Commander Richard F. Walsh, JAGC, USN 


Concurrent administrative and criminal actions present a dilemma for the 
accused Federal servicemembers and civilian employees. If a person 
reveals all during the administrative process, he or she may harm his or 
her criminal defense. If a person withholds information from the adminis- 
trative body, this may adversely impact continued employment, characteri- 
zation of discharge, or future employment. In this article, the author 
reviews and analyzes the law bearing on this dilemma and determines that, 
although some due process considerations should be taken into account, 
there is no constitutional bar to concurrent administrative and criminal 
actions. 


Within the armed forces and the Federal civil service, it is common for 
criminal behavior, committed by a military member or civilian employee, to result 
in adverse administrative action and state or Federal criminal prosecution. Disposi- 
tion of criminal charges by civilian authorities, particularly misdemeanor type 
offenses, may be swift and precede efforts by a Federal agency to respond with 
administrative sanctions. Civilian jurisdictions, however, are often faced with 
crowded dockets and lengthy pretrial delays. Accordingly, when a civilian jurisdic- 
tion is prosecuting a serious criminal offense, initiation of administrative separa- 
tion processing or removal action, in advance of a criminal trial, may be essential to 
maintaining unit discipline and installation efficiency. 

Although no regulation in the Department of Defense prevents initiation of 
adverse administrative action while criminal proceedings are pending, vehement 
objection by the affected servicemember or civilian employee can be expected 
when such an initiative is taken. The basis of the objection may be characterized as 
the “‘hard choice’’ dilemma. The accused servicemembers or employees have the 
option of defending their interests fully before an administrative discharge board 
or appeal hearing by presenting witnesses, documents and, most importantly, their 
own testimony. By doing so, however, they may harm their criminal defense by 
revealing defense strategy and tactics, making admissions which can later be used 
at trial, or by providing witness testimony which the state prosecutor may use for 





*Lieutenant Commander Richard F. Walsh is presently serving as Head, Procure- 
ment and Plans, Military Personnel Division, Office of the Judge Advocate General. 
He received his J.D. degree from the University of Virginia in 1979 and is admitted 
to practice before the Virginia bar. 
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impeachment purposes. Alternatively, the servicemembers or employees can 
remain silent. This, however, may be at the expense of their military or civil service 
careers, an honorable discharge, or favorable future employment prospects. 

Commanding officers, reviewing authorities, and district court judges, 
confronted with objections raised by servicemembers and civilian employees under 
these circumstances, must first decide whether concurrent administrative proceed- 
ings can legally commence. If the answer is yes, they still must decide whether a 
continuance or injunction should, nonetheless, be granted until the conclusion of 
the criminal trial. This decision requires balancing the potential harm to the 
individual against the burdens that retaining the servicemember or employee may 
pose to the government. This article will discuss the legality of concurrent adminis- 
trative and criminal proceedings, and analyze the regulations and Federal case law 
that control military administrative separations and civilian employee adverse 
actions. In addition, a method of analysis for making legally defensible determina- 
tions and resolving the balancing of equities problem implicit in these cases will be 
presented. 


I. THE REGULATORY BACKGROUND 
A. Military Personnel 


Within the armed services, comprehensive regulations provide a framework 
for command responses to misconduct committed by servicemembers.' Administra- 
tive sanctions include nonpunitive measures,” nonjudicial punishment,’ and admin- 
istrative separation processing.’ Administrative separation processing may result in 
a servicemember being involuntarily discharged from the military. 

In 1982, the Department of Defense revamped administrative separation 
processing for enlisted personnel. Uniform bases for separation and extensive, 
required procedural protections were established.’ With regard to separation, the 
three types of discharges in which the quality of service is characterized are 





1. See, e.g., MCM, 1984; JAGMAN, §§ 0101-0102 (nonjudicial punishment and letters of censure); 
MILPERSCOMINST 1910.1C of 26 Feb. 85, Subj: ADMINISTRATIVE SEPARATION PROCE- 
DURES [hereinafter cited as MILPERSCOMINST 1910.1C}; MILPERSMAN, ch. 36 (enlisted 
administrative separations), Dep’t of Army, Reg. No. 27-10, Legal Services-Military Justice (1 Jul. 
1984); Dep’t of Army, Reg. No. 635-200, Personnel Separations-Enlisted Personnel, chs. 2 & 4 (20 
Jul. 1984) [hereinafter cited as AR 635-200}; Dep’t of Army, Reg. No. 635-100, Personnel 
Separations-Officer Personnel, para. 5-12 (19 Feb. 1969) [hereinafter cited as AR 635-100]. 

2. See, e.g., R.C.M. 306(cX2), MCM, 1984. 

3. UCMJ, art. 15, 10 U.S.C. § 815 (1982). See also Part V, MCM, 1984 (nonjudicial punishment 
procedures). 

4. See, e.g., AR 635-200; AR 635-100; MILPERSCOMINST 1910.1C; MILPERSMAN. 

5. DoD Dir. 1332.14 of 28 Jan. 1982, Subj: Enlisted Administrative Separations, encl. (3), pt. 1, § K, 
para. 4 (revised 23 Aug. 1983) [hereinafter cited as DoD Dir. 1332.14]. 
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Honorable, General, and Other Than Honorable. An Honorable Discharge is the 
most favorable characterization and is appropriate when the quality of the mem- 
ber’s service has, for the most part, met acceptable standards of conduct and 
performance of duty.’ A General Discharge is under honorable conditions, but is 
appropriate when significant negative aspects of the member’s conduct outweigh 
aspects of the member’s otherwise faithful service.’ An Other Than Honorable 
Discharge is appropriate when the member’s behavior constitutes a significant 
departure from that expected of a member of the armed forces.’ 

An Other Than Honorable Discharge may be awarded to servicemembers 
who are separated from the armed forces by reason of: ‘‘1) [T]he use of force or 
violence to produce serious bodily injury or death; 2) the abuse of a special position 
of trust, disregard by a superior of customary superior-subordinate relationships; 3) 
acts or omissions that endanger the security of the United States or the health and 
welfare of other members of the military services; and, 4) deliberate acts or 
omissions that seriously endanger the health and safety of other persons.’” 

If an Other Than Honorable Discharge is authorized, except in cases of 
discharge in lieu of trial by court-martial, an administrative discharge board 
hearing, incorporating trial-like procedural protections, is offered the respondent." 
Four reasons for separation on the basis of criminal misconduct are recognized: 
pattern of misconduct, minor military infractions, civil conviction, and commission 
of a serious offense.'' Use of the basis of commission of a serious offense is limited 
to cases involving serious military or civilian offenses when: ‘‘(a) [T]he specific 
circumstances of the offense warrant separation; and (b) a punitive discharge would 
be authorized for the same or a closely related offense under the Manual for 
Courts-Martial ... .’”” 

Army and Navy directives addressing separation processing for commis- 
sion of a serious offense provide little additional information on how to interpret 
and apply this basis for separation.'* In view of the overall scheme of the Depart- 
ment of Defense Directive,’* it appears that this basis for separation serves as a 





6. Id. at encl. 3, pt. 2, § C, para. 2(bX(1). 
7. Id. at para. 2(bX2). 

8. Id. at para. 2(bX(3). 

9. Id. at para. 2(bX3\X2). 

10. Id. at encl. 3, pt. 1, § K, para. 4. See also id. at encl. 3, pt. 3, § C. 

11. Jd. at encl. 3, pt. 1, § K, para. 1a(1){4). 

12. Id. at encl. 3, pt. 1, § K, para. 1a(3). 

13. See MILPERSMAN, art. 3630600, para. 1a(3) (using the same language as DoD Dir. 1332.14 to 
define the basis for discharge), MILPERSCOMINST 1910.1C, encl. (1), para. 14b(3) (citing the same 
language as DoD Dir. 1332.14); AR 635-200, para. 14-12c (using the same language as DoD Dir. 
1332.14 to define the basis for discharge and adding the notation that an absentee returned to 
military control from a status of absent without leave or desertion may be separated for commission 
of a serious offense). 

14. DoD Dir. 1332.14. 
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means for dealing with a serious offender who does not technically fit under the 
other three categories. It covers the servicemember who has committed a crime, 
usually a felony, who has been charged with the offense but not yet tried, and who is 
evaluated as warranting immediate separation processing by the unit commander. 


B. Civilian Employees 


Pursuant to statute, adverse administrative action, including removal from 
Federal employment, can be taken in response to employee misconduct for such 
cause as will promote the efficiency of the service.'"No specific grounds for adverse 
action are delineated in the statute, but case law has established the requirement 
that there be a nexus between the misconduct alleged and the efficiency of the 
service.'° 

Procedurally, thirty days written notice is normally required before removal 
may be imposed.”’ The employee is given access to the documentary evidence on 
which the supervisor proposing the adverse action is relying and an opportunity to 
submit oral and written rebuttal statements with the assistance of counsel.'* No 
formal hearing is required or authorized within the Department of Defense; 
however, a civilian employee who has been removed may appeal to the Merit 
Systems Protection Board." 

The statute recognizes an important exception to the thirty-day notice 
requirement when ‘‘reasonable cause exists to believe that an employee has 
committed a crime for which imprisonment could be imposed.’ Under these 
circumstances, an employee may be placed on indefinite suspension until the 
disposition of the criminal charges. Depending on the outcome, action from 
reinstatement to removal may ensue. 

Federal tribunals, addressing the issue of concurrent administrative and 
criminal proceedings involving Federal civilian employees, have expressed a pref- 
erence for the use of indefinite suspensions until the conclusion of the criminal trial 





15. Pub. L. No. 95-454, 92 Stat. 1136 (1978) (codified at 5 U.S.C. § 7513 (1982)). 

16. See, e.g., Parsons v. United States Dep’t of the Air Force, 707 F.2d 1406 (D.C. Cir. 1983); Young v. 
Hampton, 568 F.2d 1253, 1257, 1264 (7th Cir. 1977). 

17. 5 U.S.C. § 7513(b\1) (1982). 

18.5 U.S.C. § 7513(bX{3) (1982); 5 C.RR. §§ 752.203-.404 (1985). 

19. 5 U.S.C. § 7513(bX4) (1982); 5 CER. §§ 752.404(g).405 (1985). 

20. 5 U.S.C. § 7513(bX1) (1982); 5 C.RR. § 752.404(d) (1)42) (1985). 
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rather than immediate removal action.” Generally, this will be the best course of 
action. Situations will arise, however, in which swift removal of an accused civilian 
employee, awaiting trial for job-related misconduct, is necessary and lawful.” 


II. RESOLUTION OF THE “HARD CHOICE” DILEMMA 
A. Overview 


Objections by respondents to the ‘‘hard choice’’ dilemma have yielded 
extensive litigation. Most of the attention has focused on Federal agencies that can 
simultaneously, or in sequence, initiate civil enforcement actions and criminal 
charges for the same or related misconduct.” Court decisions, dealing with concur- 
rent civil and criminal proceedings, have been attuned to potential abuses of the 
broad discovery options available under the Federal Rules of Civil Proce- 





21. See, e.g., Otherson v. Hepartment of Justice, 723 F.2d 1513, 1514-15 (D.C. Cir. 1984); Brown v. 
Department of Justice, 715 F.2d 662, 668 (D.C. Cir. 1983) (‘In effect, then, the agency would be 
required to conduct a mini-trial in order to justify its action against the employee. . . . [T]he interests 
of both the employee and the public are better protected by allowing suspension based on the fact of 
indictment alone, rather than requiring the administrative inquiry into the unlawful conduct 
alleged....’’); Jankowitz v. United States, 533 F.2d 538, 543 (Ct. Cl. 1976) (‘We think this [indefinite 
suspension] procedure to have been eminently fair to plaintiff. Recognizing that he might well be 
acquitted, the agency even-handedly rejected the knee-jerk approach giving plaintiff a chance to 
save his job if exonerated.’’); Peden v. United States, 512 F.2d 1099, 1103 (Ct. Cl. 1975) (‘‘The 
‘freeze’ we think is not for the protection of the employee only, but also rises out of a sense that 
deferrable civil proceedings constitute improper interference with the criminal proceedings if they 
churn over the same evidentiary material.’’). But see Stewart v. United States Immigration & 
Naturalization Serv., 591 F. Supp. 576(S.D.N.Y. 1984) (enjoining temporary indefinite suspension in 
employment discrimination action where plaintiff shows irreparable injury through loss of income). 

22. Cf. Brown v. Department of Justice, 715 F.2d 662, 667 (D.C. Cir 1983) (acknowledging that ‘‘public 
knowledge that an individual formally accused of job-related crimes is still on duty would undoubt- 
edly erode public confidence in the agency...’’). 

23. See, e.g., cases cited infra note 23. See also Note, Concurrent Civil and Criminal Proceedings, 67 
Colum. L. Rev. 1277 (1967); Note, Use of the Privilege Against Self-Incrimination, 52 Va. L. Rev. 322 
(1966). Among the Federal agencies with this power are the Department of Justice, the Food and 
Drug Administration, the Internal Revenue Service, and the Securities and Exchange Commission. 
Civil litigation involving private parties and their invocation of the fifth amendment privilege to 
thwart discovery has also been a focus of attention. See Wehling v. Columbia Broadcasting Sys., 608 
F.2d 1084 (5th Cir. 1979), reh’g denied, 611 F.2d 1026 (Sth Cir. 1980), Heidt, The Conjurer’s Circle - 
The Fifth Amendment Priviiege in Civil Cases, 91 Yale L.J. 1062 (1982); Wolfson, Civil Discovery 
and the Privilege Against Self-Incrimination, 15 Pac. L.J. 785 (1984); Note, Stay of Discovery in Civil 
Court to Protect Proceedings in Concurrent Criminal Action - The Pattern of Remedies, 66 Mich. L. 
Rev. 738 (1968). ; 
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dure.*While these cases are instructive, judicial rulings addressing concurrent 
administrative action by governmental agencies not possessed of discovery powers 
and not engaged in simultaneous criminal law enforcement are of primary interest. 
Attempts by respondents to enjoin these administrative actions have been made in 
many diverse contexts such as state and Federal employee disciplinary proceed- 
ings,” professional and vendor licensing revocations,” college student expulsion 
determinations,” prisoner disciplinary hearings,” probation and deferred sentenc- 
ing revocations,” and service academy disciplinary investigations.” Thus, whenever 
a state or Federal administrative agency, pursuant to its own regulations and prior 
to criminal trial, becomes involved in determining the effect of an individual’s 
alleged criminal behavior on continued employment, this issue is likely to arise. 





24. Fed. R. Civ. P. 26. See, e.g., United States v. Kordel, 397 U.S. 1 (1970); Securities & Exch. Comm’n v. 
Dresser Indus. Inc., 628 F.2d 1368 (D.C. Cir.) (en banc), cert. denied, 449 U.S. 993 (1980); United 
States v. Henry, 491 F.2d 702 (6th Cir. 1974) (IRS prevented from obtaining discovery through civil 
processes while criminal action pending); Gordon v. Federal Deposit Ins. Corp., 427 F.2d 578, 580-81 
(D.C. Cir. 1970). Cf. United States v. Simon, 373 F.2d 649 (2d Cir.), cert. granted sub nom. Simon v. 
Wharton, 386 U.S. 1030, vacated as moot, 389 U.S. 425 (1967) (defendants in mail fraud conspiracy 
case not entitled to court order enjoining trustee in reorganization in civil action from taking 
deposition), Campbell v. Eastland, 307 F.2d 478 (Sth Cir. 1962), cert. denied, 371 U.S. 955 (1963) 
(taxpayers suing for a refund not entitled to use civil discovery procedures as a dodge to gain access 
to government’s evidence in pending criminal case). 

25. See, e.g., cases cited supra note 20. See also Hoover v. Knight, 678 F.2d 578 (Sth Cir. 1982) (county 
police officer dismissed due to alleged criminal misconduct of which she was subsequently acquit- 
ted); Diebold v. Civil Serv. Comm’n, 611 F.2d 697 (8th Cir. 1979); Luman v. Tanzler, 411 F.2d 164 
(Sth Cir.), cert. denied, 396 U.S. 929 (1969). 

26. See, e.g., Arthurs v. Stern, 560 F.2d 477 (Ist Cir. 1977), cert. denied, 434 U.S. 1034 (1978) 
(physician’s license to practice medicine jeopardized by state disciplinary board in advance of 
criminal trial); DeVita v. Sills, 422 F.2d 1172 (3d Cir. 1970) (local judge facing disbarment and 
removal from office for offering bribe); Silver v. McCamey, 221 F.2d 873 (D.C. Cir. 1955) (cab driver 
license subject to revocation due to alleged rape); United States v. Sloan, 388 F. Supp. 1062 
(S.D.N.Y. 1975) (New York Stock Exchange disciplinary hearing for stockbrokers in advance of 
criminal trial). 

27. See, e.g., Gabrilowitz v. Newman, 582 F.2d 100 (lst Cir. 1978); Neuve v. Castleton State College, 133 
Vt. 225, 335 A.2d 321 (1975). 

28. See, e.g., Baxter v. Palmigiano, 425 U.S. 308 (1976). 

29. See, e.g., Ryan v. Montana, 580 F.2d 988 (9th Cir. 1978), cert. denied, 440 U.S. 977 (1979); United 
States v. Brugger, 549 F.2d 2 (7th Cir.), cert. denied, 431 U.S. 919 (1977); Flint v. Mullen, 499 F.2d 
100 (Ist Cir.), cert. denied, 419 U.S. 1026 (1974), United States v. Dozier, 543 F. Supp. 880 (M.D. La. 
1982). Cf. Melson v. Sard, 402 F.2d 653 (D.C. Cir. 1968) (judicial immunity granted against later use 
of testimony if probationer chooses to testify); McCracken v. Corey, 612 P.2d 990 (Alaska 1980) 
(granting judicial immunity based on Alaska Const. art. IV, §§ 1, 15, to parolee faced with both 
revocation and criminal trial based on the same misconduct). 

30. Rustad v. United States Air Force, 718 F.2d 348, 351-52 (10th Cir. 1983) (McKay, J., dissenting); 
Wimmer v. Lehman, 705 F.2d 1402 (4th Cir.), cert. denied, 464 U.S. 992 (1983); Cody v. Scott, 565 F. 
Supp. 1031, 1034 (S.D.N.Y. 1983). 
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In seeking injunctive relief in order to avoid the difficult choices that 
confront them, defendants facing concurrent administrative and criminal proceed- 
ings have made two primary arguments. The first is that administrative proceed- 
ings, initiated against them while criminal charges are pending, abridge their fifth 
amendment right against self-incrimination by forcing them to pay a penalty for its 
exercise. The cost might be loss of employment, loss of a license to practice a 
profession, or forfeiture of other liberty or property interests." The second argu- 
ment put forth is that concurrent administrative and criminal proceedings violate 
constitutional concepts of due process by posing fundamentally unfair choices for 
defendants in their simultaneous roles as respondents and defendants that deny 
them the right to a meaningful administrative hearing.” Each of these arguments 
will be addressed in the context of recent court decisions. 


B. Fifth Amendment Objections 
1. Prohibition On Penalties for Exercising the Privilege 


The Supreme Court has held that an individual has the right to remain 
silent in any proceeding, ‘‘civil or criminal, formal or informal, where the answers 
might incriminate him in future criminal proceedings.’’™ In implementing this 
principle, the Court, in a line of cases extending from Boyd v. United States* 
through Lefkowitz v. Cunningham,® has consistently struck down the practice of 


imposing an automatic penalty for the exercise of the privilege against self- 
incrimination. The interpretation of ‘‘penalty’’ has not been restricted to fines or 





31. See infra notes 32-33 and accompanying text. See also Hoover v. Knight, 678 F.2d 578, 580-81 (Sth 
Cir. 1982), Diebold v. Civil Serv. Comm'n, 611 F.2d 697, 700-01 (8th Cir. 1979), Arthurs v. Stern, 560 
F.2d 477, 478 (Ist Cir. 1977), cert. denied, 434 U.S. 1034 (1978), DeVita v. Sills, 422 F.2d 1172, 1178 
(3d Cir. 1970). 

32. See infra notes 35-39 and accompanying text. See also Wimmer v. Lehman, 705 F.2d 1402, 1406-07 
(4th Cir.), cert. denied, 464 U.S. 992 (1983), Arthurs v. Stern, 560 F.2d 477, 479 (Ist Cir. 1977), cert. 
denied, 434 U.S. 1034 (1978), DeVita v. Sills, 422 F.2d 1172, 1179-80 (3rd Cir. 1970). 

33. Lefkowitz v. Turley, 414 U.S. 70, 77 (1973); Malloy v. Hogan, 378 U.S. 1, 11 (1964); McCarthy v. 
Arndstein, 266 U.S. 34, 40 (1924) (‘‘The privilege...applies alike to civil and criminal proceedings, 
wherever the answer might tend to subject to criminal responsibility him who gives it.”’). 

34. 116 U.S. 616 (1886). 

35. 431 U.S. 801 (1977). 

36. See, e.g., Lefkowitz v. Turley, 414 U.S. 70 (1973; Uniformed Sanitation Men Ass’n, Inc. v. 
Commissioner of Sanitation, 392 U.S. 280 (1968), Gardner v. Broderick, 392 U.S. 273 (1968), 
Spevack v. Klein, 385 U.S. 511 (1967), Garrity v. New Jersey, 385 U.S. 493 (1967). See also Peden v. 
United States, 512 F.2d 1099 (Ct. Cl. 1975), Kalkines v. United States, 473 F.2d 1391 (Ct. Cl. 1973) 
(Federal employee can be required to answer job-related questions, but he must be assured of 
protection against use of his answers or their fruits in any criminal prosecution). 
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imprisonment, but has been construed as ‘‘the imposition of any sanction which 
makes assertion of the Fifth Amendment privilege ‘costly’.’”” 

At issue in Lefkowitz v. Cunningham™39 was the constitutionality of a New 
York State election law. The law provided that an officer of a political party could be 
removed from party office and prohibited from holding office again for five years 
for refusing to testify before a grand jury or refusing to waive immunity from the 
later use of such testimony.” The Supreme Court held that the fifth amendment 
prohibits compelling testimony ‘‘by threatening to inflict potent sanctions unless 
the constitutional privilege is surrendered.’ A similar result was reached in 
Garrity v. New Jersey." In Garrity, police officers were questioned during an 
investigation into police misconduct and warned that, if they exercised their right 
to remain silent, they would be removed from their jobs.” The Court held that their 
incriminating answers were “‘infected by the coercion inherent in this scheme of 
questioning and [could not] be sustained as voluntary ... .’”” 

Complementing the Supreme Court’s interpretation of the scope of the fifth 
amendment privilege was the decision reached in Simmons v. United States.“ In 
Simmons, the Court held that, when a defendant testifies at a suppression hearing 
in a criminal trial, on the issue of standing to object to evidence, his testimony 
cannot be admitted against him later on the issue of guilt.“ The Court declared it 
“‘intolerable that one constitutional right should have to be surrendered in order to 
assert another.’ It refused to place the defendant in a position where he ‘‘was 
obliged either to give up what he believed . . . to be a valid Fourth Amendment claim 
... or to waive his Fifth Amendment privilege against self-incrimination.’”™” 

The impact of Simmons on the many situations in which a criminal 
defendant is faced with a tactical decision impinging on the ability to testify freely 
is uncertain. If civil or administrative proceedings are scheduled in advance of a 
criminal trial on the same matter, the defendant might claim that he or she is being 





37. Spevack v. Klein, 385 U.S. 511, 515 (1967) (quoting Griffin v. California, 380 U.S. 609, 614 (1965). 
Cf. Murphy v. Waterfront Comm’n, 378 U.S. 52, 55 (1963) (holding one jurisdiction in Federal 
system may not, absent an immunity provision, compel a witness to give testimony which might 
incriminate him under the laws of another jurisdiction). ‘‘[The privilege against self-incrimination]} 
reflects many of our fundamental values and most noble aspirations: our unwillingness to subject 
those suspected of crime to the cruel trilemma of self-accusation, perjury or contempt...” Id. 

38. 431 U.S. 801 (1977). 

39. Id. at 801. 

40. Id. at 805. 

41. 385 U.S. 493 (1967). 

42. Id. at 494. 

43. Id. at 497-98. 

4A. 390 U.S. 377 (1968). 

45. Id. at 390. 

46. Id. at 394. 

47. Id. 
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compelled to waive the right to present essential evidence at the administrative 
hearing in order to preserve a meaningful fifth amendment privilege for the later 
criminal trial. Simmons indicates there may be a constitutionally based immunity 
barring the revealing at a criminal proceeding of any defense evidence presented at 
an earlier administrative or civil proceeding. In conjunction with the Lefkowitz- 
Garrity reasoning, it supports preclusion of civil or administrative action until final 
disposition of criminal charges. 


2. The Uncertain Effect of United States v. Kordel 


Shortly after the rulings in Garrity and Simmons, the Court of Appeals for 
the Sixth Circuit, in United States v. Detroit Vital Foods, Inc.,“ faced the task of 
resolving a fifth amendment issue arising in the context of concurrent civil and 
criminal proceedings. The Food and Drug Administration (hereinafter FDA) had 
begun an in rem civil action against products sold by the defendant corporation. 
Interrogatories were prepared by the agency and routinely submitted to the 
corporation. Before the corporate officers submitted answers, they were notified 
that the FDA contemplated criminal proceedings against them arising out of the 
same transactions that were the subject of the civil action. The corporation, acting 
through its officers, then sought a protective order. The district court denied the 
corporation’s motion to stay further proceedings in the civil enforcement action or 
to extend the time for answering the interrogatories until after disposition of any 
criminal charges. It ruled that the defendants had not shown actual prejudice, since 
there was no certainty when or if criminal action would be brought. The corporate 
officers then filed answers to the interrogatories, which were available to the 
prosecution at their criminal trials.” 

The court of appeals, in reviewing the corporate officers’ subsequent 
criminal convictions, held that they had been compelled to answer the interr- 
ogatories in violation of the fifth amendment. It listed the three choices with which 
they were faced after the district court denied their motion for relief: 


They could still have refused to answer. This almost certainly would have 
resulted in the forfeiture of their property which [had] been seized by the 
Government. They could have given false answers to the interrogatories. This 
would have subjected them to possible prosecution for perjury. Their third 
course was to supply the required information, thereby possibly incriminating 
themselves in the contemplated criminal action. In choosing the third course 
defendants supplied the Government with evidence and leads helpful in 





48. 407 F.2d 570 (6th Cir. 1969), rev’d sub nom. United States v. Kordel, 397 U.S. 1 (1970). 
49. Detroit Vital Foods, Inc., 407 F.2d at 572. 
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securing their indictment and subsequent conviction. Their choice was a hard 
one and the specific question is whether they should have been required to 
make a choice. We think not.” 


The court concluded that requiring a person to supply incriminating 
information on penalty of suffering a forfeiture of his or her property amounted to 
compulsion, and was prohibited by the fifth amendment.” 

On certiorari, the Supreme Court reversed the Detroit Vital Foods, Inc. 
case, under the different name of United States v. Kordel.”*The Court, through 
Justice Stewart, refused to extend the logic of the Lefkowitz-Garrity line of deci- 
sions to the facts of Kordel, noting that the corporation to which the interrogatories 
were addressed enjoyed no fifth amendment privilege.” Moreover, no corporate 
officer had exercised his own fifth amendment privilege and declined to answer the 
FDA interrogatories. The Court recognized, however, the ‘‘troublesome ques- 
tion”’ presented when no one associated with the corporation can answer the 
interrogatories without being subjected to a real and appreciable risk of self- 
incrimination.® It stated that ‘‘we may assume the appropriate remedy [in such a 
case] would be a protective order under Rule 30(b), postponing civil discovery until 
termination of the criminal action.”’* 

Justice Stewart’s opinion in Kordel reflected the reservations of the dissent- 
ing justices in Garrity.” In the Garrity dissent, Justice Harlan framed the central 





50. Id. at 573. 

51. dd. 

52. 397 U.S. 1 (1970). 

53. Id. at 7. 

54. Id. 

55. fd. at 8-9, 

56. Id. Fed. R. Civ. P. 30(b), which was cited by the Kordel Court, reads as follows: 
Orders for the Protection of Parties and Deponents. After notice is served for taking a deposition 
by oral examination, upon motion seasonably made by any party or by the person to be examined 
and upon notice and for good cause shown, the court in which the action is pending may take an 
order that the deposition shall not be taken, or that it may be taken only at some designated place 
other than that stated in the notice, or that it may be taken only on written interrogatories, or that 
certain matters shall not be inquired into, or that the scope of the examination shall be limited to 
certain matters, or that the examination shall be held with no one present except the parties to the 
action and their officers or counsel, or that after being sealed the deposition shall be opened only 
by order of the court, or that secret processes, developments, or research need not be disclosed, or 
that the parties shall simultaneously file specified documents or information enclosed in sealed 
envelopes to be opened as directed by the court; or the court may make any other order which 
justice requires to protect the party or witness from annoyance, embarrassment, or oppression. 

Fed. R. Civ. P. 30(b) was deleted by the amendments to the Federal Rules of Civil Procedure adopted 

by the Supreme Court on March 30, 1970, and replaced by Fed. R. Civ. P. 26(c), which 
incorporates essentially the same provisions. See Fed. R. Civ. P. 26 advisory committee note. 

57. Garrity v. New Jersey, 385 U.S. 493, 500 (1967) (Harlan, J., dissenting) (Justices Stewart and Clark 

joined in the dissenting opinion). 
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issue as ‘‘whether consequences may properly be permitted to result to a claimant 
after his invocation of the constitutional privilege and, if so, whether the conse- 
quence in question is permissible.’’* The Garrity dissenters emphasized that the 
policemen under suspicion had not invoked the fifth amendment privilege before 
testifying.” In Kordel, this became the basis for the Court’s refusal to extend the 
privilege any further.” 


3. The Fifth Amendment Issue Resolved - McGautha v. California and 
Baxter v. Palmigiano 


The Supreme Court returned to this problem a year later in McGautha v. 
California.” The Court rejected the petitioner’s challenge to an Ohio criminal trial 
process which combined factfinding and sentencing in a unified proceeding.” 
Criminal defendants in Ohio were, accordingly, forced to risk incriminating them- 
selves on the stand if they chose to testify on their own behalf in trying to mitigate 
their punishment. In seeking reversal of his conviction, the petitioner relied heavily 
on the Court’s reasoning in Simmons, claiming that being required to choose 
between remaining silent and exercising his due process right to address his 
sentencer was constitutionally impermissible.” 

The Court rejected the petitioner’s argument and took the opportunity to 
resolve the confusion created by the Simmons decision. The Court analogized the 
defendant’s dilemma to many other difficult choices defendants routinely face, 


such as whether to take the stand in their own defense and expose themselves to 
cross-examination and impeachment by proof of prior convictions.” Dissatisfaction 
with the earlier analysis in Simmons was reflected in the following dicta: 


While we have no occasion to question the soundness of the result in Simmons 





58. Id. at 507. See also Spevack v. Klein, 385 U.S. 511, 520-30 (1967) (Harlan, J., dissenting). 

59. Garrity v. New Jersey, 385 U.S. 493, 504 (1967). 

60. United States v. Kordel, 397 U.S. 1, 9-10 (1970). 

61. 402 U.S. 183 (1971). 

62. Id. at 208. 

63. Id. at 210-11. The petitioner presented the following argument in support of bifurcation: 

Under Malloy v. Hogan, 378 U.S. 1 (1964) and Griffin v. California, 380 U.S. 609 (1965), he 
enjoyed a constitutional right not to be compelled to be a witness against himself. Yet under the 
Ohio single-trial procedure, he could remain silent on the issue of guilt only at the cost of 
surrendering any chance to plead his case on the issue of punishment. He contends that under the 
Due Process Clause of the Fourteenth Amendment,...he had a right to be heard on the issue of 
punishment and a right not to have his sentence fixed without the benefit of all the relevant 
evidence. 
Id. (citations omitted). 
64. Id. at 215. 
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and do not do so, to the extent that its rationale was based on a ‘‘tension’’ 
between constitutional rights and the policies behind them, the validity of that 
reasoning must now be regarded as open to question... . 

The criminal process, like the rest of the legal system, is replete with 
situations requiring ‘the making of difficult judgments’ as to which course to 
follow. Although a defendant may have a right, even of constitutional dimen- 
sions, to follow whichever course he chooses, the Constitution does not by that 
token always forbid requiring him to choose. The threshold question is 
whether compelling the election impairs to an appreciable extent any of the 
policies behind the rights involved.* 


McGautha, and its articulation of the ‘‘hard choice’’ dilemma faced by 
criminal defendants, was not specifically cited by name in Baxter v. Palmigiano,* 
the most recent Supreme Court case addressing the fifth amendment issue attend- 
ant to concurrent civil and criminal proceedings, but its influence is clearly present. 
Palmigiano was an inmate charged in a prison disciplinary hearing with inciting a 
disruption. He was warned that his testimony at the hearing could be used to 
prosecute him, but that his failure to testify would be held against him by the 
board. He elected to remain silent and, after other evidence was presented, he was 
ordered into punitive segregation and negatively reclassified. 

Palmigiano argued that he had been subjected to a penalty for exercising 
his fifth amendment privilege. The Court favorably cited its prior rulings in Garrity 
v. New Jersey” and Lefkowitz v. Turley,* and reiterated its adherence to Griffin v. 
California,” which prohibited instructions to a jury in a criminal trial which 
inferred guilt from a defendant’s failure to testify. It limited Griffin’s ban to 
criminal proceedings, however, and indicated that the ‘‘no penalty’’ line of cases 
applied only where the failure to respond to interrogation was treated as a final 
admission of guilt.” The Court found that Palmigiano was not required to testify 
and that his silence alone did not automatically result in a finding of guilty of the 
infractions with which he was charged.” In so finding, the Court contradicted the 
Garrity-Lefkowitz decisions ‘‘where refusal to submit to interrogation and to waive 





65. Id. at 212-13 (citation omitted). 

66. 425 U.S. 308 (1976). 

67. 385 U.S. 493 (1967). 

68. 414 U.S. 70 (1973) (New York statute required cancellation of public contracts and disqualification 
from contracting with state for five years for public contractor’s refusal to waive immunity or to 
testify concerning existing contracts; statute held as unconstitutional infringement on fifth amend- 
ment privilege). 

69. 380 U.S. 609 (1965). 

70. Baxter v. Palmigiano, 425 U.S. 308, 317-18 (1976). 

71. Id. at 316-17 (quoting Morris v. Travisono, 310 F. Supp. 857, 873 (D.R.I. 1970). 
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the Fifth Amendment privilege, standing alone and without regard to the other 
evidence, resulted in loss of employment or opportunity to contract with the 
State.’”” 

The Baxter decision answers the ‘‘troublesome question’’ posed in Kordel 
regarding the extent to which a defendant in a concurrent civil action can be 
required to respond to interrogatories without suffering any adverse consequences. 
Baxter, viewed in the light of McGautha, implies that a defendant who chooses to 
respond has not been compelled to do so and, accordingly, that any testimony or 
answers can be used against the defendant in a later prosecution.” Similarly, the 
invocation of the right to remain silent does not prevent the civil or administrative 
tribunal from going forward with other evidence, or even drawing adverse infer- 
ences from silence.” Kordel’s assumption that a protective order staying further 
proceedings until the resolution of the related criminal charges must be issued, 
appears to be, therefore, no longer valid. 

In the aftermath of Baxter and McGautha, defense arguments, that the 
hard choices faced by parties to concurrent criminal and civil or administrative 
proceedings present impermissible burdens on the exercise of the fifth amendment 
privilege,” have been uniformly rejected by the Federal circuit courts of appeal. 
Administrative separation procedures and the civilian employee removal process 
offer no additional bases for arguing that a penalty attaches to the servicemember’s 
or civilian employee’s decision to remain silent. Respondents in either setting are 
permitted to remain silent at all times.” Applicable military regulations forbid the 


drawing of any adverse inferences based on a respondent’s silence.” Adminisira- 
tors and boards are required to make their decisions based on a preponderance of 





72. Baxter v. Palmigiano, 425 U.S. 308, 318 (1976). 

73. Heidt, The Conjurer’s Circle-The Fifth Amendment Privilege in Civil Cases, 91 Yale L.J. 1062 
(1982). 

74. See Lefkowitz v. Cunningham, 431 U.S. 801, 808 n.5 (1977). 

75. See, e.g., Wimmer v. Lehman, 705 F.2d 1402, 1407 (4th Cir.), cert. denied, 464 U.S. 992 (1983); 
Arthurs v. Stern, 560 F.2d 477, 478 (Ist Cir. 1977), cert. denied, 434 U.S. 1034 (1978). 

76. UCMJ, art. 31, 10 U.S.C. § 831 (1982). See DoD Dir. 1332.14, encl. 3, pt. 3, § C.5.f.; MILPERS- 
COMINST 1910.1C, encl. 12, paras. (3) & (6) (instructing president of administrative board to 
inform military respondent of his article 31(b) right to remain silent; AR 635-200, para. 2-10b(7) 
(‘‘The member may or may not submit to examination by the board. The provisions of UCMJ, 
article 31, will apply.’’). 

77. See, e.g., MILPERSCOMINST 1910.1C, encl. 12, paras. (3) & (6). For civilian employees of the 
Federal government who have been the subject of removal action, the exercise of the fifth 
amendment privilege is always an option. Practically, however, this will foreclose the ability to 
respond to the initial proposed removal action and to testify at a post-removal appeal hearing. If a 
hearing is elected, invocation of the fifth amendment privilege at any time cannot be prevented and 
should not automatically result in an adverse determination. See cases cited supra note 32. Cf. 
Campbell v. Gerrans, 592 F.2d 1054 (9th Cir. 1979) (plaintiff's refusal to answer interrogatories 
based on fifth amendment privilege should not result in automatic dismissal of complaint; balancing 
parties interests is necessary). 
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the evidence rather than on the basis of exercise of the right not to testify.” 
Following the rationale of McGautha and Baxter, there is no justification, under 
either the fifth amendment or article 31, for postponement of an administrative 
hearing while a criminal trial is pending. 


B. Due Process Objections 
1. The Fundamental Fairness Argument 


It is settled law that property interests, invoking fifth amendment due 
process protections, are implicated when the Federal government attempts to 
suspend or remove a career civil servant.” The same rule has been established in 
cases involving efforts to dismiss cadets and midshipmen from service academies.” 
Whether property or liberty interests are jeopardized when a servicemember on 
active duty is processed for separation for misconduct is a question that has not 





78. DoD Dir. 1332.14, encl. 3, pt. 3, § C.5.g.(2)(‘‘The Board shall determine whether each allegation set 
forth in the notice of proposed separation is supported by a preponderance of the evidence.’’), AR 
635-200, para. 2-12a(1). F 

79. See Arnett v. Kennedy, 416 U.S. 134 (1974) (plurality opinion) (The justices disagreed about the 
effect of statutorily provided procedural limitations in recognizing a protected property interest, 
but all concluded that Federal law creates a protected interest in future employment for nonproba- 
tionary Federal employees.); Ashton v. Civiletti, 613 F.2d 923 (D.C. Cir. 1979)(employee at FBI had a 
property interest due to proper expectations of employment, which required procedural due process 
protection); Paige v. Harris, 584 F.2d 178 (7th Cir. 1978) (HUD employee had a property right in her 
continued employment requiring a hearing). 

80. See Rustad v. United States Air Force, 718 F.2d 348, 350 (10th Cir. 1983); Wimmer v. Lehman, 705 
F.2d 1402, 1404 (4th Cir.), cert. denied, 464 U.S. 992 (1983); Hagopian v. Knowlton, 470 F.2d 201, 
207-11 (2d Cir. 1972), Wasson v. Trowbridge, 382 F.2d 807, 812 (2d Cir. 1967), Cody v. Scott, 565 F. 
Supp. 1031, 1034 (S.D.N.Y. 1983). Cf. Goss v. Lopez, 419 U.S. 565 (1975). 
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been resolved." Even if no liberty or property interest is found, however, a service- 
member being processed for separation, due to commission of a serious offense, 
while criminal charges are pending, can claim denial of fundamental fairness in the 
procedures being used and seek judicial relief.” 

The seminal decision, specifically addressing the due process issue in 
concurrent criminal and administrative proceedings, is Silver v. McCamey.” Ernest 
L. McCamey, a taxicab driver licensed in the District of Columbia, was arrested on 
March 1, 1954, and charged with two incidents of rape. He was tried and acquitted 
of one of the offenses. While the other charge was pending, the District of Columbia 
Board of Revocation and Review of Hacker’s Identification Licenses directed 
McCamey to answer charges that he was not of proper character to operate a public 





81. Courts have, for the most part, rejected the proposition that active-duty servicemembers have a 
constitutionally recognizable property interest in continued military service. See, e.g., Garrett v. 
Lehman, 751 F.2d 997, 1003 (9th Cir. 1985); Rich v. Secretary of the Army, 735 F.2d 1220, 1226 (10th 
Cir. 1984); Beller v. Middendorf, 632 F.2d 788, 805 (9th Cir. 1980), cert. denied, 452 U.S. 905 (1981); 
Diliberti v. Brown, 583 F.2d 950, 952 (7th Cir. 1978); Knehans v. Alexander, 566 F.2d 312, 314 (D.C. 
Cir. 1977), cert. denied, 435 U.S. 995 (1978), Ampleman v. Schlesinger, 534 F.2d 825, 827-29 (8th Cir. 
1976); Sims v. Fox, 505 F.2d 857, 860-62 (Sth Cir. 1974) (en banc), cert. denied, 421 U.S. 1011 (1975) 
(Reserve officers serve at pleasure of the President and are, therefore, entitled to no due process 
hearing.); Simmons v. Brown, 497 F. Supp. 173, 179 (D. Md. 1980). But see Sims v. Fox, 505 F.2d 857, 
864-68 (Sth Cir. 1974) (Tuttle, J., dissenting), cert. denied, 421 U.S. 1011 (1975); Suro v. Padilla, 441 
F. Supp. 14, 17 (D.P.R. 1976). 

Most of the cases addressing the nature of administrative discharges from the military have 
similarly held that no liberty interests are implicated, at least when an honorable discharge is 
awarded. See, e.g., Rich v. Secretary of the Army, 735 F.2d 1220, 1227 (10th Cir. 1984); Woodard v. 
Marsh, 658 F.2d 989, 998 n.10 (Sth Cir. 1981) (ROTC cadet honorably discharged can claim no 
liberty interest in need to explain to employers why he was discharged); Knehans v. Alexander, 566 
F.2d 312, 314 (D.C. Cir. 1977), cert. denied, 435 U.S. 955 (1978) (honorable discharge does not harm 
plaintiff's reputation or create stigma); Sims v. Fox, 505 F.2d 857, 862-64 (Sth Cir. 1974), cert. 
denied, 421 U.S. 1011 (1975). Some courts have taken issue, however, with the assertion that the 
underlying reasons for separation, even with an honorable discharge, will not stigmatize a former 
military member and become known to third parties. See, e.g., Sims v. Fox, 505 F.2d 857, 864-68 (Sth 
Cir. 1974) (Tuttle, J., dissenting), cert. denied, 424 U.S. 1011 (1975); Rew v. Ward, 402 F. Supp. 331 
(D.N.M. 1975) (RE- reenlistment code preventing future military service and underlying adverse 
reasons for discharge implicate liberty interest). Cf. Beller v. Middendorf, 632 F.2d 788, 805-06 (9th 
Cir. 1980), cert. denied, 452 U.S. 905 (1981) (‘‘If the Navy’s charges of homosexuality were false, 
made public, and followed by discharge, we can assume a deprivation of liberty would occur.’’). An 
individual receiving a general or other than honorable discharge for misconduct has a much 
stronger case for claiming a liberty interest and consequent due process guarantees based on the 
generally accepted stigma attached to such discharges. 

82. See infra text accompanying notes 73-76. An additional claim that could be made by a servicemem- 
ber facing administrative separation while criminal charges are pending is that applicable regula- 
tions do not contemplate or permit such action in advance of trial. See infra text accompanying note 
101. See generally Vitarelli v. Seaton, 359 U.S. 535 (1959); Service v. Dulles, 354 U.S. 363 (1957), 
VanderMolen v. Stetson, 571 F.2d 617 (D.C. Cir. 1977). 

83. 221 F.2d 873 (D.C. Cir. 1955). 
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vehicle, due in part to the pending rape charge. On June 4, 1954, the Board held a 
hearing on the charges and voted to revoke McCamey’s license. Subsequently, 
McCamey vas tried and acquitted on the remaining rape charge. He then success- 
fully sued to require the Board to restore his license.” 

On review, the Court of Appeals for the District of Columbia held that: 


[DJue process is not observed if an accused person is subjected, without his 
consent, to an administrative hearing on a serious criminal charge that is 
pending against him. His necessary defense in the administrative hearing 
may disclose his evidence long in advance of his criminal trial and prejudice 
his defense in that trial.* 


The court gave no further ‘‘due process’’ explanation for the relief pro- 
vided in Silver. No question was raised concerning the adequacy of the notice 
McCamey received or the sufficiency of the procedural protections at his hearing. 
The objection of the court in Silver, instead revolved around the timing of the 
administrative hearing vis-a-vis the pending criminal proceedings and the funda- 
mental fairness of that sequence.” 

In cases where an individual may be deprived of a liberty or property 
interest, the phrase ‘‘due process of law’’ requires more than merely conforming to 
the Bill of Rights or complying with the procedures a governmental agency deems 
adequate.” Any practice which tends to interfere with a fair trial, or jeopardize the 
reliability or accuracy of the verdict, may be questioned under the due process 
clause.” The same is true of any procedures employed during the administrative 
decisionmaking process that offend basic concepts of fundamental fairness.” Servi- 





84. Id. at 874. 

85. Id. at 874-75 (footnote omitted). 

86. Id. 

87. See, e.g., Arnett v. Kennedy, 416 U.S. 134, 166-67 (1973) (Powell, J., concurring in part) (‘‘As our 
cases have consistently recognized, the adequacy of statutory procedures for deprivation of a 
statutorily created property interest must be analyzed in constitutional terms.”’); Morrissey v. 
Brewer, 408 U.S. 471, 482 (1972) (‘‘[DJue process is flexible and calls for such procedural protections 
as the particular situation demands.’’); Cafeteria Workers v. McElroy, 367 U.S. 886, 895 (1961). 

88. See, e.g., Little v. Streater, 452 U.S. 1 (1981) (failure to provide indigent defendant in paternity suit 
with blood grouping tests, in conjunction with evidentiary burden state imposes on him, contributes 
to considerable risk that he will erroneously be adjudged the father; fundamental fairness not 
satisfied); Bowman Transp. v. Arkansas-Best Freight Sys., 419 U.S. 281, 288 n.4 (1974) (‘‘Due 
Process Clause forbids an agency to use evidence in a way that forecloses an opportunity to offer a 
contrary presentation.’’); Miller v. Pate, 386 U.S. 1 (1967) (knowing use of false evidence by 
prosecution is a denial of fourteenth amendment rights); Sheppard v. Maxwell, 384 U.S. 333 (1966) 
(if undue publicity makes selection of an impartial jury impossible, defendant is denied due 
process). 

89. See, e.g., Matthews v. Eldridge, 424 U.S. 319 (1976); Arnett v. Kennedy, 416 U.S. 134, 164 (1974) 
(Powell, J., concurring); Bell v. Burson, 402 U.S. 535 (1971); Goldberg v. Kelly, 397 U.S. 254 (1970). 
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cemembers or civilian employees, consequently, can assert that concurrent admin- 
istrative and criminal proceedings undermine the fairness of the criminal trial by 
offering a tactical advantage to the prosecution. Alternatively, they can argue that 
concurrent proceedings foreclose the possibility of a legally sufficient administra- 
tive hearing by placing respondents in a situation in which they cannot enjoy a 
meaningful right to be heard.” 


2. United States v. Kordel and the Due Process Argument 


The corporate officers of Detroit Vital Foods, Inc., made a due process 
argument to the Supreme Court in United States v. Kordel.” They asserted that use 
of the civil discovery process to compel answers to self-incriminating interrogato- 
ries ‘reflected such unfairness and want of consideration for justice’’ as to require 
reversal.” The Court rejected this argument on the facts before it, and identified 
five factors which supported its decision: (1) The government had not brought the 
civil action solely to obtain evidence for its criminal proceeding; (2) the defendants 
had been given adequate notice that the government contemplated a criminal 
prosecution; (3) the defendants were represented by counsel; (4) there was no reason 
to fear prejudice from adverse pretrial publicity or other unfair injury; and (5) there 
were no other special circumstances suggesting the unconstitutionality or even the 
impropriety of the criminal prosecution that indicated a protective order was 
necessary.” 

Additionally, the Court relied on a balancing of interests analysis that has 
become a feature of due process resolutions: 


The public interest in protecting consumers throughout the Nation from 
misbranded drugs requires prompt action by the agency charged with respon- 
sibility for administration of the federal food and drug laws... . It would 
stultify enforcement of federal law to require a governmental agency such as 
the FDA invariably to choose either to forgo recommendation of a criminal 
prosecution once it seeks civil relief, or to defer civil proceedings pending the 
ultimate outcome of a criminal trial.” 


The Court’s decision in Kordel can hardly be considered a grant of carte 
blanche to the government to ignore the impact of concurrent administrative and 





90. Cf. Little v. Streater, 452 U.S. 1 (1981); Armstrong v. Manzo, 380 U.S. 545, 522 (1965) (‘‘A 
fundamental requirement of due process is ‘the opportunity which must be granted at a meaningful 
time and in a meaningful manner.’ ’’ (citation omitted). 

91. 397 U.S. 1, 12 (1970). 

92. Id. 

93. Id. at 12-13. 

94. Id. at 12. 
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criminal proceedings, or worse, to manipulate civil and administrative decision- 
making procedures to improve its chances for a criminal conviction. Yet the Court 
did carve out a fairly broad area in which the government can maneuver in pursuit 
of legitimate ends. The Supreme Court has not ventured beyond Kordel in defining 
what ‘‘special circumstances’’ would justify intervention by a court in an on-going 
civil or administrative proceeding. 


3. Due Process Arguments and the Circuit Courts 


Several Federal circuit court decisions have dealt with the issue of due 
process in concurrent proceedings. They evidence an understanding of the efficacy 
of administrative and civil decisionmaking while criminal charges are pending. 
They reveal, however, the difficulty in developing an objective standard, beyond 
that stated in Kordel, to apply in deciding whether to issue a protective court order 
staying administrative proceedings. Arthurs v. Stern,* has been relied on in various 
other decisions” and illustrates this problem. 

In Arthurs, a Massachusetts physician, criminally charged with writing 
illegal prescriptions, was confronted with concurrent administrative disciplinary 
proceedings that jeopardized his license to practice medicine. He asserted that the 
threat of losing his license involved considerably more weighty property and liberty 
interests than the penalties faced by the prison inmate in Baxter v. Palmigiano,” 
and that he was deserving of a greater quantum of due process protection. The 
severity of the potential disciplinary sanction, he argued, would unfairly compel 
him to testify, forcing him to reveal his defenses and make admissions that could be 
used against him at trial. The district court, relying ‘‘on the fifth amendment’s 
privilege against self-incrimination and general notions of due process,” enjoined 
the disciplinary board from proceeding.” 

On appeal, the Court of Appeals for the First Circuit reversed.” The court, 
citing Baxter, rejected the lower court judge’s reliance on the fifth amendment 
privilege and stated it found nothing ‘‘inherently repugnant to due process in 
requiring the doctor to choose between giving testimony at the disciplinary hear- 
ing, a course that may help the prosecutors, and keeping silent, a course that may 
lead to the loss of his license.’”" The court acknowledged the language in Kordel, 
which permits the issuance of a stay when the interests of justice call for such an 





95. 560 F.2d 477 (1st Cir. 1977), cert. denied, 434 U.S. 1034 (1978). 

96. E.g., Wimmer v. Lehman, 705 F.2d 1402, 1407 (4th Cir.), cert. denied, 464 U.S. 992 (1983); Hoover v. 
Knight, 678 F.2d 578, 581 (Sth Cir. 1982); United States v. White, 589 F.2d 1283, 1287 (Sth Cir. 
1979); Gabrilowitz v. Newman, 582 F.2d 100, 101 (1st Cir. 1978). 

97. 425 U.S. 308 (1976). 

98. Arthurs v. Stern, 560 F.2d 477, 478 (Ist Cir. 1977), cert. denied, 434 U.S. 1034 (1978). 

99. Id. at 480. 

100. Id. at 478-79. 
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order. Relying, however, on the ‘‘strong public interest in promptly disciplining 
errant physicians taken as a class, [the court saw] no reason to hold that the Board 
was or could be constitutionally required to stay its proceedings until the criminal 
prosecutions against any particular doctor were over.’”'”' 

The decision in Arthurs is representative of the circuit court opinions 
addressing this issue. This consensus favors government administrators in future 
litigation, but is not the end of the inquiry. All of the decisions are fact specific and 
adhere, at least formally, to an abuse of discretion standard and reflect an individ- 
ual judge’s balancing of the interests of each party. The lack of an objective 
standard and the dichotomy of views expressed in the existing case law make it 
impossible to state with certainty that future cases involving military members and 
civilian employees, processed for separation and removal while criminal charges on 
the same matter are pending, will be resolved in the government’s favor.'” 

The absence of an objective standard is further illustrated by the Court of 
Appeals for the District of Columbia’s decision in Securities and Exchange Com- 
mission v. Dresser Industries, Inc.'* Responding to the plaintiff's challenge to civil 
enforcement procedures used by the Securities and Exchange Commission, the en 
banc court echoed the Kordel holding that a court ‘‘may decide in its discretion to 
stay civil proceedings, postpone civil discovery, or impose protective orders and 
conditions ‘when the interests of justice seem to require such action.” The court 
provided some additional observations regarding when such conditions are met: 


Other than where there is specific evidence of agency bad faith or malicious 
governmental tactics, the strongest case for deferring civil proceedings until 
after completion of criminal proceedings is where a party under indictment 
for a serious offense is required to defend a civil or administrative action 
involving the same matter.'® 


The court of appeals also took the opportunity, in Dresser Industries, to 
address its twenty-five-year-old ruling in Silver v. McCamey.” Conceding that more 
recent Supreme Court cases have held that due process is not violated merely 
because a criminally charged person is subjected to an administrative hearing 
involving the same or related offenses, it nonetheless affirmed Silver’s continuing 
vitality: ‘‘[A]s Silver recognized and more recent cases have affirmed, such an 





101. Jd. at 480. 

102. This dichotomy is reflected in the divergence between the circuit court analysis and the district 
court analysis presented in Hoover v. Knight, 678 F.2d 578, 580-81 (Sth Cir. 1982); Arthurs v. Stern, 
560 F.2d 477, 478-80 (1st Cir. 1977), cert. denied, 434 U.S. 1034 (1978). 

103. 628 F.2d 1368 (D.C. Cir.) (en banc), cert. denied, 449 U.S. 993 (1980). 

104. Id. at 1375. 

105. Id. at 1375-76. 

106. 221 F.2d 873 (D.C. Cir. 1955). 
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administrative proceeding can in some circumstances prejudice the rights of a 
citizen or the government. In such cases the agencies and courts may have a duty to 
take appropriate corrective action.””"” 

The Dresser Industries decision amplifies Kordel and clearly focuses on the 
inherent dangers in civil enforcement actions in which criminal charges are 
looming and discovery procedures are being employed. The court fails to convinc- 
ingly explain, however, how an administrative proceeding in which advance discov- 
ery is not normally available would prejudice a respondent’s rights so as to compel 
the ordering of a stay.'* The court also fails to offer any concrete guidance to lower 
courts faced with this issue. It does appear, however, that the Court of Appeals for 
the District of Columbia Circuit is unwilling to apply the more conservative ‘‘hard 
choices’’ rationale to the same extent as the First, Third, Fifth and Eighth Circuits 
in Arthurs v. Stern,'” Hoover v. Knight," DeVita v. Sills," and Diebold v. Civil 
Service Commission.'” 





107. Securities & Exch. Comm’n v. Dresser Indus., 628 F.2d 1368, 1376 n.21 (D.C. Cir.) (en banc), cert. 
denied, 449 U.S. 993 (1980). 

108. Judge Wright states: ‘‘The noncriminal proceeding, if not deferred, might undermine the party’s 
Fifth Amendment privilege against self-incrimination, expand rights of criminal discovery beyond 
the limits of Federal Rule of Criminal Procedure 16(b), expose the basis of the defense to the 
prosecution in advance of criminal trial, or otherwise prejudice the case.” Id. at 1376. It has been 
shown, however, that objections to concurrent proceedings based on the fifth amendment have been 
rejected. See supra text accompanying notes 55-66. No discovery procedures are authorized on the 
part of the government under DoD Dir. 1332.14 and applicable regulations for officer personnel. 
Appeal procedures for former civilian employees who have been removed do allow reciprocal 
discovery in advance of the hearing before an administrative law judge. See 5 C.F.R. §§ 1201.71-.74 
(1985). Failure to comply with an order for discovery, issued by a presiding official, could result in 
sanctions such as drawing adverse inferences and prohibiting introduction of evidence. See 5 C.ER. 
§ 1201.43 (1985). Recent cases have addressed the propriety of imposition of such sanctions on 
parties who properly invoke the fifth amendment privilege in civil litigation. See, e.g., cases cited 
supra note 65. See also Wolfson, supra note 21; Heidt, supra note 21. In view of the sensitivity of the 
courts to this issue and the availability of protective orders along the lines of Fed. R. Civ. P. 26(c), it is 
questionable whether a Federal employer could successfully use the Merit Systems Protection Board 
appeals procedure to indirectly broaden the scope of proper criminal discovery in a concurrent 
Federal prosecution. 

Finally, Judge Wright’s assertion that administrative proceedings in advance of a criminal trial 
would expose the basis of the defense has been rejected as a reason for staying such proceedings by 
most appellate courts. See, e.g., cases cited supra notes 23-28. The Supreme Court has implied 
rejection of this reasoning as well. Baxter v. Palmigiano, 425 U.S. 308 (1976). See supra text 
accompanying notes 55-61. 

109. 560 F.2d 477 (1st Cir. 1977), cert. denied, 434 U.S. 1034 (1978). 

110. 678 F.2d 578 (5th Cir. 1982). 

111. 422 F.2d 1172 (3d Cir. 1970). 
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Opposition to the more liberal approach espoused in Dresser Industries can 
also be seen in the Fourth Circuit’s decision in Wimmer v. Lehman,'" the only 
military case squarely addressing this issue.''* Midshipman Wimmer was required 
to appear before a Naval Academy investigation hearing shortly after his arrest by 
local authorities in Annapolis, Maryland, on charges of possession of marijuana. 
Due to his pending criminal charges, he elected to present only a limited defense. 
The investigating officer made a factual determination against Wimmer and, 
ultimately, the Secretary of the Navy ordered Wimmer’s discharge from the 
Academy. Before the discharge was effected, he obtained a preliminary injunc- 
tion.' The district court found, in part, that the difficult choices Wimmer faced at 
the hearing infringed on his due process rights.'"* On appeal, the Fourth Circuit 
reversed. It rejected the district court’s reasoning that Midshipman Wimmer was 
faced with a constitutionally impermissible choice. The circuit court went on to 
state that: 


[S}ince no inferences were to be drawn against him from silence, it is difficult 
to see how it could have helped him to waive the Fifth Amendment and, by 
testifying fully, admit the offense. If, on the other hand, he was prepared to 
deny the offense, this could not have prejudiced him at the criminal test.'” 


The court accepted arguendo that Wimmer may have benefited from 
testifying fully in extenuation and mitigation at the hearing, but noted that ‘‘any 


argument predicated on the assumption that Wimmer committed the offense but 
did not want to admit it until after the criminal trial, must ipso facto mean that he 
concedes its commission.’”'* Relying on its implied assessment that Midshipman 
Wimmer had been provided with a meaningful opportunity to be heard and a 
recognition of the Navy’s strong interest in concluding proceedings, the court 
found that Wimmer’s due process rights had not been infringed. 





113. 705 F.2d 1402 (4th Cir.), cert. denied, 464 U.S. 992 (1983). 
114. For other cases involving service academy disciplinary hearings in which the possibility of concur- 
rent criminal prosecution was a factor, see Rustad v. United States Air Force, 718 F.2d 348 (10th Cir. 
1983), Cody v. Scott, 565 F. Supp. 1031 (S.D.N.Y. 1983). 
115. Wimmer v. Lehman, 705 F.2d 1402, 1404 (4th Cir.), cert. denied, 464 U.S. 992 (1983). 
116. The district court stated in its disposition: 
Wimmer was thus faced with a difficult decision. If he chose to testify fully at the 
administrative hearing, he could very well have beer prejudiced in the defense of 
his State criminal case. Likewise, this testimony could also be used against him in 
a courts martial [sic]. On the other hand, if he testified only partially (as in fact he 
did), he might very well prejudice his defense to the administrative charges. 
Id. at 1407 (quoting the district court opinion). 
117. Id. 
118. Id. 
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4. Discretionary Aspects of the Concurrent Proceedings Problem 


While it can be concluded from the foregoing cases that administrative 
proceedings initiated in advance of trial are legally permissible, the Wimmer 
decision calls attention to an important aspect of administrative separation process- 
ing and civilian employee disciplinary proceedings based on misconduct. They seek 
not only to make accurate findings regarding, for example, the alleged commission 
of a serious offense, but also to render just recommendations and decisions 
regarding the separation decision and characterization of discharge.'” The strong- 
est argument for a stay that can be made by a respondent facing criminal trial and a 
concurrent administrative hearing might be that an accurate decision as to both 
retention and characterization of discharge, taking into account all relevant factors, 
is impossible until the criminal proceeding is completed. 

There are, of course, many practical reasons for postponing an administra- 
tive discharge board or removal action until after the criminal trial. Presentation of 
the government’s evidence at an administrative hearing may be harmful to the 
prosecutor’s ability to obtain a conviction at a later criminal trial.'” It may be 
difficult, if not impossible, to secure testimony or other evidence voluntarily from 
civilians, and such evidence may be essential if the government is to meet its burden 
of proof by a preponderance of the evidence. The possibility of an acquittal at trial, 
following an administrative determination of misconduct with adverse administra- 
tive action, raises serious concerns regarding the perception of procedural fairness 
within the command. 

On the civilian personnel side, indefinite temporary suspension of a civilian 
employee is a valuable option, if circumstances indicate that immediate removal 
action is ill-advised and the reasonable cause standard is satisfied.’ For the 
commanding officer of a disruptive and burdensome military member charged with 





119. See DoD Dir. 1332.14, encl. 3, pt. 2, § C (Characterization of Service or Description of Separation); 
MILPERSMAN, art. 3610200, para. 6 (‘‘Unless separation is mandatory, the potential for rehabilita- 
tion and further useful naval service shall be considered by the separation authority and, where 
applicable, the Administrative Board. If separation is warranted despite the potential for rehabilita- 
tion, consideration should be given to suspension of the separation, if authorized.’’); MILPERS- 
MAN, art. 3610200, para. 1.c. (‘The reason for separation, and the specific circumstances that form 
the basis for the separation, as well as the military record, shall be considered on the issue of 
characterization. Generally, characterization will be based upon the member’s performance of duty 
and conduct throughout the period of his or her enlistment.”’); AR 635-200, para. 3-5e (‘“The type of 
discharge and character of service are of great significance to the soldier. They must accurately 
reflect the nature of service performed... The soldier’s performance of duty and conduct must be 
accurately evaluated.”’). 

120. Cf. Campbell v. Eastland, 307 F.2d 478 (Sth Cir. 1962), cert. denied, 371 U.S. 955 (1963) (stay ordered 
for government’s benefit when defendant attempted to use civil suit to gain access to prosecution 
information). 

121. See supra text accompanying notes 18-19. 
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a criminal offense, however, these thresholds might appear insignificant when 
weighed against the prospect of retaining such an individual in the unit until 
conclusion of his criminal trial. 

There is little doubt that there are cases in which swift separation process- 
ing is warranted, despite the fairness concerns raised by pending criminal proceed- 
ings. For example, a servicemember, charged with a crime, who represents a danger 
to the unit due to, for example, a propensity for violence, drug or alcohol abuse, or a 
destructive effect on the unit’s mission may require immediate processing. Where 
many of the witnesses or victims of a serious off-base criminal offense are service- 
members or civilian employees, and impending discharges or transfers jeopardize 
the government’s ability to meet its evidentiary burden, immediate processing 
would be justified. As indicated previously, a method of analysis must be formulated 
that will allow principled decisionmaking when courts, commanders, and discharge 
review authorities are called upon to determine whether a stay of administrative 
proceedings should be granted. 


III. A METHOD OF ANALYSIS FOR CONCURRENT PROCEEDINGS 


In Matthews v. Eldridge,” the Supreme Court set forth the analysis to be 
applied in resolving issues of procedural due process. Identification of the specific 
dictates of due process, the Court held, generally requires consideration of three 
factors: 


First, the private interest that will be affected by the official action; second, 
the risk of an erroneous deprivation of such interest through the procedures 
used, and the probable value, if any, of additional or substitute procedural 
safeguards; and finally, the Government’s interest, including the function 
involved and the fiscal and administrative burdens that the additional or 
substitute procedural requirement would entail.'” 


In Matthews, as in Arnett v. Kennedy," and Goldberg v. Kelly,'* the 
underlying issue was one of timing. The Court, in these cases, was called on to 
decide whether an evidentiary hearing had to be conducted prior to the termination 
of government benefits or whether such a hearing could follow termination as part 
of an appeal process. While the due process fairness issue in concurrent military 
separation processing is also one of timing, it is distinct in that, whenever an Other 
Than Honorable Discharge may be awarded, an extensive trial-like hearing is 
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available to the military respondent prior to discharge.'’* Despite this difference, 
the Matthews due process analysis is useful in moving away from purely subjective 
assessments of procedural fairness and closer to objective, or at least better 
reasoned, decisionmaking. A process which combines the five Kordel factors and 
the Matthews balancing test provides the best framework for resolving the issue of 
whether to stay concurrent administrative separation proceedings. Accordingly, a 
commander, ruling on a respondent’s request for a stay, or a district court judge, 
considering injunctive relief, should first inquire into whether (1) the respondent is 
represented by lawyer counsel, (2) military authorities are acting at the request or 
direction of state or Federal prosecutors, (3) the respondent or the civilian employee 
is fully apprised of the existence of concurrent proceedings, (4) possibly prejudicial 
pretrial publicity exists, or (5) any special circumstances exist which indicate the 
need for a delay. 

In considering the fifth Kordel factor, a commander or trial judge should 
reject arguments for a stay premised on asserted violations of the fifth amendment 
or article 31. Similarly, the fact that the respondent is faced with hard choices in 
deciding how best to defend his or her interests is deserving of no special consider- 
ation. If no Kordel considerations are found, the decisionmaker must then balance 
the competing interests of the parties, including the governmental ‘‘function 
involved and the fiscal and administrative burdens”’ that delay would engender.'” 
There are several points to consider. 

The characterization of the discharge is important to both parties. The 
servicemember has concerns, including future employment. The government wants 
to insure accurate assessments for reasons such as properly crediting service- 
members who serve honorably and making appropriate retention and reenlistment 
decisions. Both sides, accordingly, have burdens to meet. The command must be 
required to demonstrate the need for separation processing in advance of criminal 
trial. Recognizing the military has a legitimate interest in the expeditious discharge 
of burdensome nonproductive members, and the traditional deference the courts 
have afforded military personnel decisions, the respondent should be required to 
specify how he will be prejudiced if the administrative hearing is allowed to go 
forward. It is not enough simply to bemoan the existence of a dilemma or to assert 
preclusion of the ability to present matters in extenuation or mitigation. Convinc- 
ing evidence must be presented showing that initiation of administrative proceed- 
ings in advance of trial would be fundamentally unfair and lead to a wholly 
inaccurate determination. 





126. DoD Dir. 1332.14, encl. 3, pt. 2, para. C.3.b.(3Xb) (‘An Other Than Honorable Discharge] 
characterization is authorized only if the member has been afforded the opportunity to request an 
Administrative Board, except as provided in section L [separation in lieu of trial by court- 
martial].’’), 
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In order to outweigh the military interest in good order and discipline, a 
respondent servicemember, seeking a stay of administrative separation proceed- 
ings, should be required to show that: (1) The command has only a de minimis 
interest in initiating separation processing; or (2) the circumstances are such so as 
to preclude a fair determination regarding separation or characterization, absent a 
stay. If the offense did not occur or was not committed by the member, he or she 
should be able to convey that fact to the administrative discharge board without 
jeopardizing his defense at trial. 


IV. CoNcLusIOoN 


In the vast majority of instances in which a servicemember is charged with 
criminal behavior by state or Federal civilian authorities, retention of that individ- 
ual presents no significant problems for the command. The presumption of inno- 
cence is respected within the military and commanders generally insure that their 
subordinates receive fair treatment from the judicial and administrative system. In 
those cases in which the guilt is manifest and the efficiency and good order of the 
unit are directly affected, however, the means to discharge a criminal offender in 
uniform must be available. Similar concerns exist in the case of an accused civilian 
employee whose continued employment will directly impair the efficiency of the 
agency or pose a threat to others. 

The decisions of the Federal courts have shown that no constitutional bar 
exists to the initiation of administrative disciplinary proceedings while criminal _ 
charges are pending. The due process considerations expressed in Kordel should 
be taken into account. The due process considerations raised by the factors 
specifically named in Kordel, however, will be met in most cases. The nation’s 
interest in maintaining capable and effective military units will, in most cases, 
outweigh the interests of disruptive servicemembers who cannot explain their 
criminal acts. In such cases, administrative separation processing in advance of 


trial should be allowed. 





128. This showing could be based on such factors as the nature of the alleged misconduct or the absence 
of any evidence demonstrating the member’s disruptive or burdensome effects on the unit. 
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Countering State-Sponsored Terrorism: 
A Law-Policy Analysis = 


Lieutenant Colonel James P Terry USMC* ** 


Colonel Terry analyzes the evolution of United States policy on terrorism 
and the strategies employed by the United States in addressing the prob- 
lem of state-sponsored terrorism. He reviews factors contributory to the 
emergence and expansion of state-sponsored terrorism, and the accepted 
bases for response thereto. Colonel Terry analyzes the United States defen- 
sive strikes on Libya, of April 15, 1986, in the context of the traditional 
international law concepts of self-defense, proportionality, and necessity, 
and in the context of rules of engagement and the United Nations Charter. 
The article concludes with a determination that the strikes substantially 
complied with recognized international law requirements, and with recom- 
mendations for improving future international relations and dealings with 
state-sponsored terrorism. 


I. INTRODUCTION 


In 1986, the Vice President’s Task Force on Combating Terrorism found: 
‘‘(T]errorism has become another means of conducting foreign affairs. Such terror- 
ists are agents whose association the state can easily deny. Use of terrorism by the 
country entails few risks, and constitutes strong-arm, low-budget foreign policy.’”' 
This statement echoes the administration’s concerns over new and unconventional 
challenges to our foreign policy in critical areas of the world. Secretary of State 
George Shultz said that ‘‘these new and illusive challenges have proliferated, in 
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part, because of our success in deterring nuclear and conventional war.’” This 
threat of low-intensity conflict requires us to confront a host of new legal, political, 
military, and moral questions. 

From the perspective of law, our enemies hope that the legal complexities of 
these challenges will ‘‘ensnare us in our own scruples and exploit our humane 
inhibitions against applying force to defend our interests.’’* The United States, 
however, has been working hard to develop a strategy within the construct of 
international law. Early in President Reagan’s administration, Secretary of State 
Alexander Haig instituted an interdepartmental group and gave high priority to 
review of counter-terrorism policies and programs.‘ In 1984, President Reagan 
signed the National Security Decision Directive (hereinafter NSDD) which 
assigned responsibility for developing strategies for countering terrorism and made 
clear that, while we must use all the nonmilitary weapons in our arsenal to the 
fullest, we must also be prepared to respond within the parameters set by the law of 
armed conflict. Defense Department official Noel Koch explains, the NSDD ‘‘rep- 
resents a quantum leap in countering terrorism, from the reactive mode to recogni- 
tion that proactive steps are needed.’”> Robert C. McFarlane, former Assistant to 
the President for National Security Affairs, suggested at the Defense Strategy 
Forum, on March 25, 1985, that the directive supports resistance by force to state- 
sponsored terrorism ‘‘by all legal means.’’”® The Vice President’s Task Force 
refined this construct and explained that: ‘‘States that practice terrorism or actively 
support it will not do so without consequence. If there is evidence that a state is 
mounting or intends to conduct an act of terrorism against this country, the United 
States will take measures to protect its citizens, property and interests.’”’ 

This evolution of United States policy on terrorism is an outgrowth of 
responses by prior administrations. The terrorist attacks at Munich in 1972 led to 
the establishment of a Cabinet-level committee, chaired by the Secretary of State. 
The Carter administration expanded this program and transferred control to the 
National Security Council. Lead agency authority, for coordination of the Federal 
response to terrorist incidents taking place outside the United States, returned to 
the State Department in April 1982. 
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From the legal perspective, managing the terrorist threat posed by state 
sponsors requires a coordinated effort at several levels. First, identification of the 
threat requires that intelligence and linkage to the state-sponsor be clearly estab- 
lished. Second, selection of military force from within the range of options available 
should meet the dual legal requirements of self-defense: necessity and proportional- 
ity. Finally, when the option of military force is considered, its use must be 
consistent with our other interests and commitments and support U.S. efforts to 
lessen international violence in the long term. 


II. THE DEFINITIONAL DILEMMA 


The confusion over a precise definition of state-sponsored terrorism is in 
large part reflective of the basic disagreement over the elements of terrorism itself. 
There is general agreement, however, that an anatomy of state-sponsored terrorism 
requires the following basic elements: (1) A politically subversive violent act or 
threat thereof; (2) a state sponsor; (3) an intended political outcome which might 
include expansion of political control or political change; and (4) a target, whether 
civilian, military or material, whose death, injury or destruction can be expected to 
influence to some degree the desired political outcome. Terrorism’s uniqueness lies 
in its use of armed force against targets that would be exceptional or aberrational in 
regular warfare, with results that have little relationship to traditional military 
necessity. 

State involvement in terrorist activity is dictated by practical as well as 
ideological considerations. The strategic thinking involved incorporates the view 
that terrorism is a suitable substitute for traditional warfare when that warfare 
becomes too expensive or too risky. The construct of state support includes propa- 
ganda and political support, funding, intelligence, training, and supply of weapons 
at one end of the spectrum, and direct covert involvement at the other. 

The crisis facing the United States, and other victim nations, is not defining 
terrorism, or even the conceptual elements of international law condemning terror- 
ism. Rather, it is the vagueness and confusion that cloud the interpretation of the 
law with respect to the state support provided. Attempts at definition by foreign 
governments at variance with the United States emphasize this dilemma. Each 
tends to select terminology reflective of its own particular experience and represent- 
ative of its own policy goals. France and Venezuela, for example, do not distinguish 
individual or group terrorism from state-sponsored terrorism. The former defines 
all terrorism as ‘‘heinous acts of barbarism,’”® while the latter considers terrorism to 
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be any act that ‘‘endangers or takes innocent human lives, or jeopardizes funda- 
mental freedoms.’” 

Cline and Alexander have most clearly identified the aspect of sponsorship 
within the subset of state-sponsored terrorism. They define this category of warfare 
as: 


The deliberate employment of violence or the threat of use of violence by 
sovereign states (or sub-national groups encouraged or assisted by sovereign 
states) to attain strategic and political objectives by acts in violation of law 
intended to create overwhelming fear in a target population larger than the 
civilian or military victims attacked or threatened." 


The value of this approach is that it relates the use of force in low-intensity 
conflict to international law concerns and, more specifically, the law of war. By 
relating the threat or use of force to attempts to change national political impera- 
tives, the law of armed conflict is invoked and the right of self-defense triggered. 
The law of armed conflict is that branch of international law, often called the law of 
war, which regulates the conduct of states and combatants engaged in armed 
hostilities, at whatever level of intensity. 

Recognition that state-sponsored terrorism has as its ultimate objective the 
compulsory submission of the enemy to the will of-the aggressor reflects an 
understanding that this brand of low-intensity conflict can be as destructive and 
destabilizing as more traditional forms of warfare. Carl von Clausewitz was perhaps 


the first to declare that ‘‘an act of violence intended to compel our opponent to 
fulfill our will. . . is a mere continuation of policy by other means.’”"' This statement 
underscores the notion that state-sponsored terrorism is precisely such a pursuit of 
policy, absent only the conventional nature of more traditional conflict. 


III. THE THREAT OF STATE-SPONSORED TERRORISM 


In the 1980’s, terrorist violence increased dramatically, with the number of 
terrorist incidents reaching an all-time high in 1985.'? Worldwide, half of these 
attacks were directed at only ten countries, with the United States the victim in one- 
third of these incidents.’ Further, with rare exception, they were carried out by 





9. Id. at 352. 

10. Senate Subcomm. on Security and Terrorism, Senate Comm. on the Judiciary, 99th Cong., Ist Sess., 
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state-supported groups. Terrorists have targeted U.S. installations or officials 
abroad on an average of one every seventeen days during the past ten years. In the 
last twenty years, as many U.S. diplomats have died at the hands of terrorists as 
were killed in the previous two centuries. The end of 1985 was marked by the 
murder of five Americans in terrorist attacks at the Rome and Vienna airports. 

Factors contributing to the utility of terrorism for state-sponsored political 
change are many. In its simplest terms, terrorism as a weapon has proven to be 
cheap and to have a synergistic effect in its impact. In addition to these characteris- 
tics, the state-to-terrorist relationship can be protected at the discretion of the 
sponsor, thereby sheltering the perpetrator from immediate coercion and other 
legal claims offered in self-defense. Like other forms of low-intensity warfare, 
terrorism is ambiguous. The fact that it throws its victims off balance and that they 
must grope for an appropriate means of response, or a determination if any 
response is appropriate, only increases its effectiveness. 

Apart from its ambiguity, the character of terrorist warfare makes its 
effectiveness entirely dependent upon its deviation from the norms of conventional 
conflict. Those nations supporting terrorism see its potential as unlimited. Accord- 
ing to Brian Jenkins, of the Rand Corporation, ‘‘[fJor some nations unable to mount 
a conventional military challenge—for example, Libya versus the United States— 
terrorism [is] the only alternative, an equalizer.’’ Its low cost and limited training 
and weapons requirements make it a strategy ideally suited for less sophisticated 
states. 

Dr. James B. Motley claims, however, that it will continue to be the Soviet 
Union that presents the greatest threat of terrorist violence in certain areas of the 
world. He states: 


Although direct Soviet-American military clashes would be unlikely to fall into 
the category of low intensity conflict, the Soviets and their proxies can be 
expected to continue to expand their ‘‘risk minimizing’’ strategy by main- 
taining their involvement in the internal affairs of Third World countries and 
supporting efforts to overthrow legitimate governments. Terrorist warfare will 
be an essential element of that strategy."® 


Livingstone and Arnold note, as well, that Soviet support for Turkish 
terrorists, the IRA, the Italian Red Brigades, and the German Red Army Faction is 
seen ‘‘as a way of compelling NATO member states to devote resources to the 
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control and suppression of internal violence that might otherwise go to bolstering 
their external defense capabilities.’”” 

Southern Africa and Latin America are other areas of particular concern 
regarding Soviet and Soviet-surrogate support for terrorist activity. In Africa, 
Soviet, East German, and Cuban support for national liberation movements has 
been a significant element in governmental changes in Angola, Mozambique, and 
Ethiopia.* The U.S. interest in this region is obvious. The area contains immense 
deposits of strategic minerals vital to western defense and high technology indus- 
tries, including: the platinum group (86 percent of world reserves), manganese (53 
percent), vanadium (64 percent), chromium (95 percent), and cobalt (52 percent).’ 
In addition, the area yields a dominant share of the world gold and diamond output, 
and an internationally significant output of coal, uranium, copper, and other 
minerals. 

Southern and central Africa are increasingly contested areas in global 
politics. Since Portugal’s departure from its ex-colonies in 1975, the U.S.S.R. and 
its clients have shown great interest in keeping the pot of regional conflicts boiling. 
Eleven years after Angola’s independence, for example, substantial numbers of 
Cuban combat forces and Soviet advisors remain there as participants in a still 
unresolved and tragic civil war. The potential damage to United States and Western 
interests in the region, should the violence continue, is further enhanced by 
southern Africa’s geopolitical importance along the contiguous strategic sea 
routes.” 

Latin America is the most intense arena of Soviet interests today. Through 
direct arms shipments and the provision of ‘‘advisors’’ from Cuba, the Soviets have 
been actively pursuing the development of a totalitarian state in Nicaragua. Using 
Nicaragua as a base of operations, arms have also been provided to terrorists like 
the M-19 group in Colombia. In addition, the Soviet Union and its surrogates have 
gone on the offensive, attacking our support of E] Salvador’s efforts to defend itself. 
Secretary Shultz placed this in perspective when he stated: ‘‘These tactics obvi- 
ously play on the moral scruples that discipline our power, on the American people’s 
antipathy to violence and desire for peace. . . . We are right to be reluctant to 
unsheath our sword. But we cannot let the ambiguities of the terrorist threat reduce 
us to total impotence.’””" 





17. Livingstone & Arnold, supra note 14, at 13. 

18. Chairman of Senate Subcomm. on Security and Terrorism, 97th Cong. 2d Sess., Soviet, East German 
and Cuban Involvement in Fomenting Terrorism in Southern Africa 2 (Comm. Print 1982). 

19. C. Crocker, Policy Address to the American Legion, Honolulu, Hawaii (Aug. 29, 1981). Mr. Crocker, 
the Assistant Secretary of State for African Affairs, described these interests in his address and 
described southern Africa as a ‘‘key region’”’ requiring a carefully considered and sophisticated 
policy in order to advance U.S. interests. Jd. 

20. Id. 

21. Shultz, supra note 2, at 1. 


164 





NAVAL LAW REVIEW e XXXVI 


Terrorist activity supported by states in the Middle East continues to pose 
the most immediate threat to U.S. citizens and property. Iran, Syria, and Libya have 
been most active in targeting U.S. interests in that region. That support has been 
described as follows: 


Khomeini’s regime organizes, plans and assigns the mission of terrorists, 
mainly Shi’ite Moslems, operating in the Mideast and beyond. Kaddafi 
contributes monetary aid and arms, at least to a limited extent. Assad gives 
local approval to proposed operations since he controls the bases from which 
the missions are launched. All three strive to expel what they call the aggres- 
sive forces of these target nations.” 


Iran’s role in the perpetration of terrorist violence is well known. The 1979 
hostage crisis,” together with Iranian government complicity in the assassination of 
anti-Khomeini dissidents in Europe, and support of terrorists and other revolution- 
ary elements opposed to various Moslem governments within the region, clearly 
place contemporary Iran in the ranks of the world’s outlaw regimes.” 

In a special report, published in 1983, the U.S. Department of State 
examined the Libyan role of supporting any terrorist group claiming to be anti- 
American or anti-Israeli.* Middle East scholars have also established that Libyan 
President Kaddafi has trained more than seven thousand Arab and African terror- 
ists in the use of Soviet arms, and that he continues to smuggle currency and 
weapons to subversive groups worldwide. The findings of Cline and Alexander are 
representative: 


In 1972, Libya sent arms to and provided safe havens for the Palestinian 
terrorists involved in the Munich massacre of Israeli athletes at the Olympic 
Village. In 1981 and 1982, it furnished funds and arms to the Sandinistas and 
the Salvadoran guerrillas in Nicaragua. In 1983, Libya partially funded the 
Point Salines airstrip in Grenada, under construction by Cuban workers.” 


More disturbing has been Colonel Kaddafi’s long record of abusing diplo- 
matic privilege by supplying terrorist groups with arms and funding through his 
embassies abroad.” Recent events only emphasize these findings. 

Syria’s role in supporting terrorist activity has been equally lethal to U.S. 
interests. Intelligence analysts believe that the truck bomb used to destroy the 
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Marine Battalion Landing Team (hereinafter BLT) headquarters in Beirut, in 1983, 
was wired by Syrians in the Bekaa Valley.” Syria continues to provide weapons and 
training, as well as diplomatic assistance, to Arab terrorist organizations in Leba- 
non while allowing these groups to maintain offices in Damascus. 

The support provided by these states is increasing. As a result of early 
successes of Iran, Syria, and Libya, in particular, state-sponsored terrorism has 
become an institution in these and other states as a part of their national policy. 
Recent events in Lebanon have dramatically demonstrated this emerging conflu- 
ence of national, cultural, and psychological forces. 


IV. Unitep States Poticy To CouNTER STATE-SPONSORED TERRORISM 


State-sponsored terrorism poses an obvious threat to U.S. policymakers. 
Not only are there definitional concerns, there are fundamental issues concerning 
the kind of responses the United States can lawfully take to preserve our political 
and social values. The October 23, 1983 bombing of the Marine BLT headquarters 
in Beirut triggered a reshaping of U.S. thinking on this issue. The United States is 
now properly moving toward ‘‘a doctrine of ‘best achievable security,’ realizing that 
in today’s world of political violence and ‘grey area’ warfare, it is necessary to 
accept some risks, and that every terrorist success does not represent a failure of the 
U.S. government.’’” Consistent with this thinking, President Reagan has tied 
efforts to protect U.S. interests to international law commitments underlying U.S. 
foreign policy. The President signed the NSDD, on April 3, 1984, and established a 
two-tiered approach to countering terrorist violence. That document, according to 
former Assistant for National Security Robert McFarlane, incorporates the follow- 
ing key elements: (1) The practice of terrorism under all circumstances is a threat to 
the national security of the United States; (2) state-sponsored terrorism consists of 
acts hostile to the United States and to global security, and must be resisted by all 
legal means; (3) the United States has a responsibility to take protective measures 
whenever there is evidence that terrorism is about to be committed against U.S. 
interests; and (4) the threat of terrorism constitutes a form of aggression and 
justifies acts in lawful self-defense.” 

The NSDD appears largely to reflect long-standing U.S. policy with respect 
to terrorism, while adding a new proactive defensive element. Mr. McFarlane’s 
remarks imply that states that practice terrorism, or actively support it, will not be 
allowed to do so without consequence. Secretary of State Shultz emphasized this 
new element, in January 1986, when he addressed the Low-Intensity Warfare 
Conference at the National Defense University. He stated that, whenever we have 
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evidence that a state is mounting or intends to conduct an act of terrorism against 
us, we have a responsibility to take measures to protect our citizens, property, and 
interests." The United States appears determined to act in a strong manner against 
terrorist violence without surrendering basic freedoms or endangering democratic 
principles. 

In confirming the unequivocal nature of the U.S. position on terrorism, the 
Vice President’s Task Force reiterates our ‘‘no concessions’ policy. The United 
States will ‘‘not pay ransom, release prisoners, change its national policies or agree 
to other acts that might encourage additional terrorism. At the same time, the 
United States will use every available resource to gain the safe return of American 
citizens held hostage by terrorists or their state sponsors.’’” This policy is based 
upon the conviction that to give in to terrorist demands places even more Ameri- 
cans at risk. This ‘‘no concessions’’ policy is believed to be the best way of ensuring 
the safety of the greatest number of Americans. 

Implementation of these policy goals requires a coordinated national 
response on several levels: legal, political, and military. Responding effectively to 
this crisis requires an integrated approach in which potential political and military 
actions are considered within a supportive framework of international law. 


V. THE Rote Or Law 
A. Terrorism and the Application of International Law 


The basic provision restricting the threat or use of force in international 
relations is article 2, paragraph 4, of the United Nations Charter. That provision 
states: ‘‘All Members shall refrain in their international relations from the threat or 
use of force against the territorial integrity or political independence of any state, or 
in any manner inconsistent with the Purposes of the United Nations.’’* 

The underlying purpose of article 2, paragraph 4, to regulate aggressive 
behavior between states, is identical to that of its precursor in the Covenant of the 
League of Nations. Article 12 of the Covenant stated that League members were 
obligated not ‘‘to resort to war.’’* This terminology, however, left unmentioned 
hostilities which, although violent, could not be considered war. The drafters of the 
U.N. Charter wished to ensure that the legal niceties of a conflict’s status did not 
preclude cognizance by the international body. Thus, in drafting article 2, para- 
graph 4, the term ‘‘war’’ was replaced by the phrase ‘‘threat or use of force.’’ The 
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wording was interpreted as prohibiting a broad range of hostile activities including 
not only ‘‘war’’ and other equally destructive conflicts, but also applications of 
force of a lesser intensity or magnitude.* 

The United Nations General Assembly has clarified the scope of article 2 in 
two important resolutions, adopted unanimously.” Resolution 2625, The Declara- 
tion on Friendly Relations, describes behavior which constitutes the unlawful 
‘‘threat or use of force’’ and enumerates standards of conduct by which states must 
abide.” Contravention of any of these standards of conduct is declared to be in 
violation of article 2, paragraph 4.” 

Resolution 3314, The Definition of Aggression, provided a detailed state- 
ment on the meaning of ‘‘aggression’’ and defined it as ‘‘the use of armed force by 
a state against the sovereignty, territorial integrity or political integrity or political 
independence of another state, or in any manner inconsistent with the Charter of 
the United Nations.’’” This resolution contains a list of acts which, regardless of a 
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declaration of war, qualify as acts of aggression.” The resolution provides that a 
state that commits an act of aggression violates international law as embodied in 
the U.N. Charter." . 

The actions of states supporting terrorist activities, when interpreted in 
light of these resolutions, clearly fall within the scope of article 2, paragraph 4. The 
illegality of aid to terrorist groups has been well established by the U.N. General 
Assembly. Both resolutions specifically prohibit the ‘‘organizing,”’ ‘‘assisting,”’ or 
“‘financing’’ of ‘‘armed bands”’ or ‘“‘terrorists’’ for the purpose of aggression 
against another state.” 


B. The Law of Self-Defense Applied to the Terrorist Threat 


Historically, rules on the lawful use of force have developed within a 
framework of state-to-state relationships. Little doubt exists, however, concerning 
their applicability in the terrorist arena where actors are mere agents of state 
sponsors. The Long Commission, for example, in commenting upon the devastating 
attack on the U.S. Marine Headquarters in Beirut, concluded: 


[S}tate sponsored terrorism is an important part of the spectrum of warfare 
and. . adequate response to this increasing threat requires an active national 
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policy which seeks to deter attack or reduce its effectiveness. The Commission 
further concludes that this policy needs to be supported by political and 
diplomatic actions and by a wide range of timely military response 
capabilities.“ 


When the U.N. Charter was drafted in 1945, the right of self-defense was 
the only included exception to the prohibition of the use of force. Customary 
international law had previously accepted reprisal, retaliation, and retribution as 
legitimate responses as well. Reprisal allows a state to commit an act that is 
otherwise illegal to counter the illegal act of another state. Retaliation is the 
infliction upon the delinquent state of the same injury that it has caused the victim. 
Retribution is a criminal law concept, implying vengeance, that is sometimes used 
loosely in the international law context as a synonym for retaliation. While debate 
continues as to the present status of these responses, the U.S. position has always 
been that actions protective of U.S. interests, rather than punitive in nature, offer 
the greatest hope of securing a lasting, peaceful resolution of international 
conflict.“ 

The right of self-defense was codified in article 51 of the charter. That 
article provides: ‘‘Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against a Member of 
the United Nations. . . .’’* The use of the word ‘‘inherent”’ in the text of article 5] 
suggests that self-defense is broader than the immediate charter parameters. 
During the drafting of the Kellogg-Briand Treaty, for example, the United States 
expressed its views as follows: 


There is nothing in the American draft of an anti-war treaty which restricts or 
impairs in any way the right of self-defense. That right is inherent in every 
sovereign state and is implicit in every treaty. Every nation is free at all times 
and regardless of treaty provisions to defend its territory from attack or 
invasion and it alone is competent to decide whether circumstances require 
recourse to war in self-defense.” 


Because self-defense is an inherent right, its contours have been shaped by 
custom and are subject to customary interpretation. Although the drafters of article 
51 may not have anticipated its use in protecting states from the effects of terrorist 
violence, international law has long recognized the need for flexible application. 
Secretary of State Shultz emphasized this point when he said: ‘‘The U.N. Charter is 
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not a suicide pact. The law is a weapon on our side and it is up to us to use it to its 
maximum extent. ... There should be no confusion about the status of nations that 
sponsor terrorism against Americans and American property.’”” The final clause of 
article 2, paragraph 4, of the charter supports this interpretation and forbids the 
threat or use of force ‘‘in any other manner inconsistent with the Purposes of the 
United Nations.’’* 

Professor Myres McDougal of Yale University has placed the relationship 
between article 2, paragraph 4, and article 51 in clearer perspective. 


Article 2(4) refers to both the threat and use of force and commits the 
Members to refrain from ‘‘threat or use of force against the territorial 
integrity or political independence of any state, or in any manner inconsistent 
with the Purposes of the United Nations;’’ the customary right of defense, as 
limited by the requirements of necessity and proportionality, can scarcely be 
regarded as inconsistent with the purpose of the United Nations, and a decent 
respect for balance and effectiveness would suggest that a conception of 
impermissible coercion, which includes threats of force, should be countered 
with an equally comprehensive and adequate conception of permissible or 
defensive coercion. .. .” 


Significant in Professor McDougal’s interpretation is the recognition of the 
right to counter the imminent threat of unlawful coercion as well as an actual 
attack. This comprehensive conception of permissible or defensive coercion, honor- 
ing appropriate response to threats of an imminent nature, is merely reflective of 
the customary international law. It is precisely this anticipatory element of lawful 
self-defense that is critical to an effective policy to counter state-sponsored 
terrorism. 

Customary international law has long recognized that no requirement 
exists for states to ‘‘absorb the first hit.’’ The doctrine of anticipatory or pre- 
emptive self-defense, as developed historically, is applicable only when there is a 
clear and imminent danger of attack. The means used for preemptive response 
must be strictly limited to those required for the elimination of the danger, and 
must be reasonably proportional to that objective. 

Three historical incidents, cited with approval by international lawyers, 
illustrate these requirements. In 1818, the United States established the right to 
enter the territory of another state to prevent terrorist attacks, where the host is 
unable or unwilling to quell a continuing threat. The Seminole Indians, in Spanish 
Florida, had demanded ‘‘arms, ammunition and provisions or the possession of the 
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garrison at Fort Marks.’’® President James Monroe directed General Andrew 
Jackson to proceed against the Seminoles, with the explanation that the Spanish 
were bound by treaty to keep their Indians at peace, but were incompetent to do 
so." 

During the Canadian insurrection of 1837, the standard for justifiable 
anticipatory self-defense was more clearly established.” Anti-British sympathizers 
gathered near Buffalo, New York. A large number of Americans and Canadians 
were similarly encamped on the Canadian side of the border, with the apparent 
intention of aiding these rebels. The Caroline, an American vessel which they used 
for supplies and communications, was boarded in an American port, at midnight, 
by an armed group, acting under orders of a British officer, who set the vessel on 
fire and let it drift over Niagara Falls. The United States protested the incident, 
which claimed the lives of at least two U.S. citizens. The British government replied 
that the threat posed by the Caroline was established, that the American laws were 
not being enforced along the border, and that the destruction was an act of 
necessary self-defense. In the controversy that followed, the United States did not 
deny that circumstances were conceivable which would justify this action, and 
Great Britain admitted the necessity of showing circumstances of extreme urgency. 
The two countries differed only on the question of whether the facts brought the 
case within the exceptional principle. Charles Cheney Hyde summed up the 
incident by saying that ‘‘the British force did that which the United States itself 
would have done, had it possessed the means and disposition to perform its duty.’’* 
Secretary of State Daniel Webster, in formulating an often-cited principle of self- 
defense, said that there must be a demonstrated ‘‘necessity of self-defense, instant, 
overwhelming, leaving us no choice of means and no moment for deliberation.’’™ It 
is clear, however, that the Webster formulation was not applied by the British in the 
decision to destroy the Caroline, at least with respect to the element requiring ‘‘no 
moment of deliberation.’” The formulation may have been overly restrictive, even 
when stated in 1841. In the present era, in which terrorists and their sponsors 
possess weapons with rapid delivery capabilities, any requirement that a nation 
may not respond until faced with a situation providing no moment for deliberation 
is unrealistic.» The U.S. Department of State has criticized Secretary Webster’s 
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formulation as follows: ‘‘This definition is obviously drawn from consideration of 
the right of self-defense in domestic law; the cases are rare, indeed, in which it 
would exactly fit an international situation.’’® 

A more recent example of preventive defensive measures, drawn from 
World War II, has greater application to the element of necessity as it relates to 
those states sponsoring terrorist violence. Following the French capitulation to 
Germany, in June 1940, and the establishment of the Vichy regime, many French 
naval vessels took refuge at Oran on the North African coast. Although British 
demands for disposition of the vessels were accepted by French commanders at 
Alexandria and Martinique, thus establishing the reasonableness of the demands, 
they were rejected at Oran. Fearing the French vessels would fall into Berlin’s 
hands as a result of the Vichy armistice with Germany, Britain destroyed the fleet at 
Oran. Professor Mallison, in noting that acquisition of the French fleet could have 
provided the Germans the means to invade Great Britain by sea, stated: ‘‘Nothing 
in international law required the British to defer action in self-defense until after 
the French warships were incorporated into the German Navy.’’” 

The examples just cited do not suggest the lack of international law 
restraints upon the determination of necessity for preemptive action. Rather, they 
suggest that self-defense claims must be appraised in the total context in which they 
occur. One aspect of this contextual appraisal of necessity, especially as it relates to 
responding after-the-fact to terrorist violence, concerns the issue of whether force 
can be considered necessary if peaceful measures are available to lessen the threat. 
To require a state to tolerate terrorist violence without resistance, on the grounds 
that peaceful means have not been exhausted, is absurd. Once a terrorist attack has 
occurred, the failure to consider a military response would play into the hands of 
aggressors who deny the relevance of law in their actions. The legal criteria for the 
proportionate use of force is established once a state-supported terrorist attack has 
taken place. No state is obliged to ignore an attack as irrelevant, and the imminent 
threat to the lives of one’s nationals requires consideration of a response. 

A related, but more difficult, issue concerns the elapsed time between the 
state-sponsored terrorist attack and the identification of the state responsible. 
Admittedly, there must be some temporal relationship between a terrorist act and 
the lawful defensive response. Nevertheless, it would be unreasonable to preclude 
the victim of terrorism from redress, based upon a doctrinaire determination that 
the threat is no longer imminent, when the terrorist state’s own actions preclude 
immediate identification. 
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The requirement of proportionality is linked to necessity. Professor 
McDougal and Dr. Feliciano define the rule as follows: 


Proportionality in coercion constitutes a requirement that responding coer- 
cion be limited in intensity and magnitude to what is reasonably necessary 
promptly to secure the permissible objectives of self-defense. For present 
purposes, these objectives may be most comprehensively generalized as the 
conserving of important values by compelling the opposing participant to 
terminate the condition which necessitates responsive coercion.” 


This definition simply requires a rational relationship between the intensity 
of the attack and the intensity of the response. Although the relationship need not 
approach precision, a nation subjected to an isolated state-sponsored terrorist 
attack on one of its citizens is not entitled to destroy a city of the offender-nation. 
Other canons of military practice, such as conservation of resources, support this 

- principle of restraint in defense. The United Nations has condemned as reprisals 
those defensive actions that greatly exceeded the provocation.” Where a continua- 
tion of terrorist acts beyond the triggering event is reasonably expected, however, a 
response beyond the scope of the initial attack would be legally appropriate to 
counter the continuing threat. 


C. Rules of Engagement 


The rules of necessity and proportionality in the terrorist scenario are given 
operational significance through peacetime rules of engagement (hereinafter 
ROE). ROE are directives that a government may establish to define the circum- 
stances and limitations under which its forces will initiate and continue engage- 
ment with terrorist forces. In the United States context, this ensures that National 
Command Authorities guidance for handling crisis responses to terrorist violence 
and other threats is provided, through the Joint Chiefs of Staff (hereinafter JCS), to 
deployed forces in periods short of war. 

ROE reflect domestic law requirements and U.S. commitments to interna- 
tional law. They are impacted by political and operational considerations. Captain 
J. Ashley Roach, USN, notes that ROE ‘‘should never substitute for a strategy 
governing the use of deployed forces, in a peacetime crisis or in wartime.’ For the 
commander concerned with responding to a terrorist threat, ROE represent limita- 
tions or upper bounds on how to dispose forces, without diminishing the authority 
to effectively protect-his own forces from attack. 
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Terrorist violence against U.S. interests represents hostile activity, short of 
war, which may trigger the applicable peacetime ROE. Until this year, the only 
peacetime ROE applicable worldwide were the JCS Peacetime ROE for U.S. 
Seaborne Forces. These ROE, which serve as the basis for all commands’ peace- 
time ROE, were designed exclusively for the maritime environment. More compre- 
hensive ROE for sea, air, and land operations worldwide were finally promulgated 
by the Secretary of Defense in June 1986." 

The new ROE are designated the JCS Peacetime ROE for U.S. Forces. The 
rules should provide the on-scene commander with the flexibility to respond to the 
hostile intent of terrorists with minimum necessary force and to limit the scope and 
intensity of the threat. 

The strategy underlying the rules seeks to terminate violence quickly and 
decisively, and on terms favorable to the United States. The inherent right of self- 
defense provides the policy framework for all U.S. ROE. Within that framework, the 
concept of ‘‘necessity’’ implies the requirement that a hostile act occur or that a 
terrorist unit demonstrate hostile intent. 

The implementation of national guidance through promulgation of the JCS 
Peacetime ROE will greatly assist in providing both clarity and flexibility of action 
for our theater commanders. The approval by Secretary of Defense Casper Wein- 
berger will insure consistency in the way all military commanders, wherever 
assigned, address terrorist threat situations while providing the mechanism for the 
automatic amending of ROE or the issuance of supplemental measures upon the 
occurrence of specified conditions or events. 


VI. APPLICATION OF Law To UNITED States PoLicy 


A. Law-Policy Analysis 


It is absurd to argue that international law prohibits us from capturing 
terrorists in international waters or airspace; from attacking them on the soil 
of other nations, even for the purpose of rescuing hostages; or from using 
force against states that support, train, and harbor terrorists or guerrillas. 
International law requires no such result. A nation attacked by terrorists is 
permitted to use force to prevent or preempt future attacks, to seize terrorists, 
or to rescue its citizens when no other means is available. The law requires 
that such actions be necessary and proportionate. But this nation has consist- 
ently affirmed the right of states to use force in exercise of their right of 
individual or collective self-defense.” 
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Seldom has the law been more accurately or forcefully pronounced. Con- 
ceptually, there is little dispute concerning our right to exercise the doctrine of self- 
defense. The difficulty lies in our determination of those conditions which justify 
the use of military power. This requires an assessment of whether there is actual 
necessity, whether there is demonstrable justification, and whether the military 
instrument can be used in a manner proportionate to the threat. A second and 
related issue concerns the availability of other means. A third query centers on 
whether the selected response can be applied in a manner appropriate to a clear 
objective. Finally, but a thread common to each inquiry, is the issue of linkage. 

It is the linkage between the terrorist and the sponsoring state that is crucial 
to providing our government with the justification for a response against that state 
and with the ability to capitalize on the response in terms of deterrence. This causal 
linkage, however, can only be established if signal intelligence efforts are successful 
and if intelligence operatives are positioned to discover who the terrorists are, 
where they are, and who supports them. Covert intelligence operatives are neces- 
sary for identifying and targeting terrorist training camps and bases, and for 
providing an effective warning of impending terrorist attacks. Unfortunately, to 
publicly establish the linkage necessary to justify a response to terrorism can 
require that we reveal the source of our information. In addition, a decade of 
dismantling our security apparatus in the 1970’s has radically reduced our human 
intelligence collection capability. Secretary of State Shultz has noted: ‘“We may 
never have the kind of evidence that can stand up in an American court of law.’’® 

Although no Reagan administration official has to date defined politically 
how much information is required, a demand for evidence meeting domestic law 
standards of probable cause is unrealistic. Mr. B. Hugh Tovar notes: ‘‘There is a 
very real danger that the pursuit of more and better intelligence may become an 
excuse for non-action, which in itself might do more harm than action based on 
plausible though incomplete intelligence.’** The United States must seek a stan- 
dard of complicity, however, which provides a sufficient factual basis upon which to 
act. Secretary Shultz would add: ‘‘While we are right to be reluctant to unsheath 
our sword, we cannot let the ambiguities of the terrorist threat reduce us to 
impotence. A policy filled with so many qualifications and conditions that they all 
could never be met would amount to a policy of paralysis.’’* The discreet use of 
power to counter terrorist violence will never be without risk, but the risks involved 
are reasonable in light of the threat. 
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B. Elements of Lawful Response 


1. Exhaustion of Nonmilitary Options 


The real time relationship between threat and threat-recognition is often 
compressed in the terrorist conflict arena. Strategy development is thus limited 
with respect to the pre-attack, nonmilitary initiatives that must always be the option 
of choice. Traditional means of conflict resolution, authorized by law and custom- 
ary practice, are precluded because terrorism by definition is covert in execution, 
unacknowledged by its state sponsor, and practiced with violent effectiveness. 
Thus, diplomacy and conciliation may be of little utility in responding to a state 
whose actions are denied and whose practices are ultimately designed to eliminate 
normal, lawful intercourse between nations. 

It must be noted, however, that noncoercive efforts to avoid terrorist attack 
are also important. Counter-terrorism expert, Dr. William Farrell, notes: ‘‘Diplo- 
matic action, alone or in concert with allies which could conceivably impact 
successfully upon a terrorist group and/or its sponsor, should be considered and 
employed initially. Political and economic sanctions are also alternatives which 
demand consideration before military force is employed.’’® In a democratic society, 
however, the range of options open to an administration, desirous of protecting its 
citizens and resources abroad from terrorism, is limited. One of the best things a 
democratic government can do is educate the public and its military about the 
realistic options available in any crisis. Professor Abraham Miller suggests: ‘“The 
image of an invincible and omnipotent America that can rescue hostages under any 
circumstance is patently unrealistic. It is a mindset that comes from a failure to 
realize how lucky the Israelis were at Entebbe and from the charges and counter- 
charges of the 1980 election campaign, during which the Iranian hostage crisis was 
played to the hilt.’”” 

This further suggests that measures justified by law may not be feasible in 
terms of execution. Another value, identified by Dr. Farrell, which must be consid- 
ered before using military force, is moral justification. 


Claiming justifiable defense in the protection of democratic values while 
employing tactics which are similar to those practiced by the terrorists 
undermines public confidence. While there may be some immediate emo- 
tional release no matter what the response, thoughtful reflection over the long 
term will only tolerate action based on moral grounds.* 
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These valid concerns underscore the need to weigh other long-term values, 
besides countering the immediate terrorist threat, when determining an appro- 
priate policy. 


2. Law and the Use of Force Against Terrorism 


There is substantial legal authority for the view that a state which supports 
terrorist or subversive attacks against another state, or which supports or 
encourages terrorist planning and other activities within its own territory, is 
responsible for such attacks. Such conduct can amount to an ongoing armed 
aggression against the other state under international law.” 


An examination of legally authorized responses to state-supported terror- 
ism requires an understanding, that terrorism is a strategy that does not follow 
traditional military patterns. In fact, a fundamental characteristic of terrorism is its 
violation of established norms. Even war has rules that survive despite their 
frequent violation. The only norm for state-supported terrorist violence is encom- 
passed in the mix of surprise, humiliation, horror, guilt and shock—in other words, 
effectiveness. International law requires that belligerent forces, including irregu- 
lars, identify themselves, carry arms openly, and observe the law of war.” Principal 
among the laws of war are the principles of necessity of action, proportionality, and 
target discrimination.” Military necessity is the principle which justifies a measure 
of regulated force not forbidden by international law to eliminate an imminent 
military threat. Discrimination is an aspect of targeting which requires that the 
objects of attack bear a military relationship to the participant state. Under the law 
of armed conflict, only military installations and personnel (or their agents in the 
case of terrorism) may properly be targeted for destruction. This last principle 
confirms the basic immunity of the civilian population during armed conflict at 
whatever level. Terrorists and their sponsors, however, do not distinguish between 
civilians and the armed forces of the country against which the attack is made. One 
rationale to explain this strategy may be the enhanced shock effect inherent in the 
death of innocent third parties from terrorist attacks. 

The United States, however, has traditionally embraced these law-of-war 
rules, including the principle of civilian immunity. Secretary Shultz has noted: 
“Unlike terrorists and communist guerrillas, we do not believe the end justifies the 
means. We believe in the rule of law. This nation has long been a champion of 
international law. . .and the U.N. Charter as a code of conduct for the world 
community.’’” 
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The United Nations Charter principles addressed by Secretary Shultz 
merely codify preexisting U.S. commitments and other protections provided by 
customary international law. The practice of states over time comes to reflect 
custom. International law, being a product of the political process, changes and 
develops as internationally accepted standards of conduct change.* An excellent 
discussion of the dynamics of this process is provided by Marjorie Whiteman: 


Over varying periods of time certain international practices have been found 
to be reasonable and wise in the conduct of foreign relations, in considerable 
measure the result of a balancing of interests. Such practices have attained 
the stature of accepted principles or norms and are recognized as interna- 
tional law or practice. Accordingly, there are in the field of international law, 
public and private, certain well recognized principles or norms. 

The recognized customs prevailing between states and other subjects 
of international law are reflected not only in international practice per se but 
also in international treaties and agreements, in the general principles of law 
recognized by states, in judicial and arbitral decisions, and in the works of 
qualified scholars. Based largely on custom, thus reflected and recognized, 
international law is, to a considerable extent, unwritten in form and uncod- 


ified.” 


When a nation is subjected to state-sponsored terrorist attack, a number of 
legal and policy considerations arise. Foremost is an understanding that certain 
states’ ideological views of the weight to be accorded international law may differ 
from our own. In the Middle East, for example, the military imbalance between the 
United States and states with interests at variance with the United States can result 
in perceived justification for extralegal measures. The Soviet Union and its surro- 
gates, conversely, choose to characterize the law, as do all states to varying degrees, 
in their own national interest. Analysis of Soviet decisionmaking reveals that 
identical principles of international law applied by Western and Socialist states 
cannot be placed in parallel columns and compared by their terminology alone. The 
purpose of a Soviet law is determinative of its characterization. Extralegal factors 
such as the importance of the Soviet interest involved, geographic proximity to 
Soviet borders, and the lack of forcefulness with which the rest of the world can be 
expected to express disapproval are all important to that determination. It must be 
remembered that the Soviets do not consider a commitment to noninterference in 
the internal affairs of sovereign states to be inconsistent with promoting class 
struggle within capitalist countries or with supporting national liberation move- 
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ments in Asia, Africa, and Latin America.” For this reason, it is important for the 
United States to emphasize those international law commitments, clarified in the 
U.N. Charter, that are not subject to loose interpretation by the Soviets or other 
states. While it is useful in any analysis to understand and consider the misdirected 
objectives and the underlying rationale of the terrorist states involved, these do not 
affect the lawfulness of responses by states subjected to attack. 


C. April 15, 1986 Response to Libyan Terrorism: Development of a Con- 
textual Model 


1. The Libyan Threat 


The U.S. defensive strikes of April 15, 1986, on Tripoli and Benghazi 
military targets, were clearly justified. The use of force was preceded by conclusive 
evidence of Libyan responsibility for prior acts of terrorism against the United 
States, with clear evidence that more were planned. The final provocation occurred 
in West Berlin, on April 5th, when two U.S. citizens were killed and seventy-eight 
other Americans were injured by an explosive device detonated in a discotheque. 
Eleven days earlier, on 25 March, a cable from Tripoli directed the Libyan People’s 
Bureau, in East Berlin, to target U.S. personnel and interests. On 4 April, a return 
message was intercepted, which informed Colonel Kaddafi’s headquarters that a 
terrorist attack would take place the next day. On 5 April, the same People’s Bureau 
reported to Colonel Kaddafi that the attack was a success ‘‘and could not be traced 
to the Libyan people.’’” On the next day, Tripoli exhorted other People’s Bureaus to 
follow East Berlin’s example.” In a news conference, on 15 April, White House 
Press Secretary Larry Speakes advised reporters that personnel from the East 
Berlin People’s Bureau were seen and identified in West Berlin, apparently on 
surveillance missions before the terrorist attack.” 

In the week before the United States responded to the attack, defense 
officials reported that Libya was planning terrorist attacks against U.S. diplomatic 
missions in ten African countries, and in areas of the Middle East and Latin 
America. In one African country, for example, it was reported that three Libyan 
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agents were planning to bomb the U.S. Embassy and kidnap the ambassador.” On 
April 15th, Secretary of State Shultz stated that the United States had information 
that Libya was targeting thirty American embassies for possible attack.” 

These were certainly not isolated events. The Libyans are known to have 
had a direct role in the kidnappings in Lebanon over the past three years. 
Immediately after the U.S. raid, three hostages (two British and one American) were 
murdered by their captors. Sir Geoffrey Howe, British Foreign Secretary, stated on 
behalf of his government, ‘‘we have good reason to believe the hostages were in 
Libyan hands.’ Italy also appeared to have had enough of Kaddafi’s violence. 
After Libyan patrol craft fired two Scud missiles™ at the Italian island of Lampe- 
dusa, following the U.S. raid, Prime Minister Bettino Craxi stated that Italy would 
respond militarily if Libya again attacked Italian territory.” 

Other recent terrorist acts can be traced indirectly to Colonel Kaddafi. The 
Rome and Vienna airport attacks on the ticket counters of Trans World Airlines and 
E] Al Airlines were masterminded by Abu Nidal, the Palestinian terrorist directly 
supported by Kaddafi and the Syrians. In fact, Abu Nidal maintains a residence in 
Tripoli. President Reagan summed up the U.S. view of Kaddafi’s complicity in 
supporting international terrorism when he spoke to the nation immediately follow- 
ing the 15 April defensive response by U.S. warplanes: 


Colonel Kaddafi is not only an enemy of the United States. His record of 
subversion and aggression against the neighboring states in Africa is well 


documented and well known. He has ordered the murder of fellow Libyans in 
countless countries. He has sanctioned acts of terror in Africa, Europe and the 
Middle East as well as the Western Hemisphere.” 


2. The United States Response 


The United States directed its response to continuing Libyan violence at 
military targets only. The objective was to strike at the military ‘‘nerve center’’ of 
Kaddafi’s terrorist operations and limit his ability to use his military power to shield 
terrorist activities, thus ‘‘raising the costs’’ of terrorism in the Libyan leader’s eyes 
and ‘‘deterring”’ him from future terrorist acts. Press Secretary Larry Speakes 
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advised that the American raids on Libya ‘‘were justified on grounds of ‘self- 
defense’ to preempt further Libyan attacks.’ 

The response itself used F-111 bombers from an American air base in Great 
Britain and A-6 fighter-bombers from two aircraft carriers in the Mediterranean 
Sea, to strike five Libyan bases. The United States responded only after it was 
determined that the Libyan leader was clearly responsible for the 5 April bombing, 
that he would continue such attacks and, after an assessment that the economic and 
political sanctions imposed after the Rome and Vienna airport bombings had been 
unsuccessful, that our West European allies were unwilling to take stronger joint 
steps against Kaddafi. A clear linkage existed between the threat perceived and the 
response directed against Libyan military targets. Despite the fact that Kaddafi 
purposefully targets civilians, every effort was made to minimize collateral damage 
to the civilian communities contiguous to the two target areas. While civilian 
sectors were inadvertently hit, evidence supports the conclusion that this resulted 
from an errant release of a bomb from an F-111 aircraft which had been hit by 
Libyan anti-aircraft fire. 

The role of the allies was clearly considered as well. Prior to authorizing the 
response, President Reagan sent Ambassador Vernon Walters to consult with each 
of our NATO partners, to ensure that each understood our position and justifica- 
tion. Only Great Britain’s Prime Minister, Margaret Thatcher, offered public 
support and overflight rights for U.S. F-111 bombers. President Francois Mitterand 
of France ‘‘favored stronger military action’ than that actually proposed and 
executed against Libya, but reportedly told Ambassador Walters: ‘“We can’t come 
out publicly for you.’” It was reported that the French President, the most vocal 
critic of U.S. counter-terrorist policy in his public statements, had privately sug- 
gested an “‘all-out effort to change Libyan policy” and ‘‘real major action against 
Libya.”’* 

The April 21st meeting in Luxembourg, of twelve foreign ministers of the 
European community, revealed the profound effect the defensive raid had on 
inspiring allied efforts to resist terrorism. The foreign ministers approved a pack- 
age of diplomatic sanctions, aimed at limiting Libya’s ability to sponsor terrorist 
attacks, which had been rejected only a week earlier.” These sanctions were 
endorsed and refined during the Tokyo Economic Summit, in May 1986, when 
President Reagan met with the leaders of Britain, Canada, France, Italy, Japan, and 
West Germany, as well as other representatives of the European community. It is 





86. Id. 

87. Weinraub, U.S. Says Allies Asked for More in Libya Attack, N.Y. Times, Apr. 22, 1986, at A-1, col. 5 
(city ed.). 

88. Id. 


89. Bernstein, European Community Agrees on Libya Curbs, N.Y. Times, Apr. 22, 1986, at A-8, col. 6 (city 
ed.). ' 
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worthy of note that the United States essentially had to act alone against Libya, 
following Kaddafi’s implication in the Vienna and Rome airport bombings, in 
December 1985. On 15 April, however, the U.S. use of force suddenly spurred more 
active support among the allies. 

This allied support, even if offered publicly only after the fact, suggests that 
the allies viewed the U.S. actions to be proportional to the perceived threat. 
Proportionality in this case can be assessed from a dual perspective. First, this 
element of self-defense suggests that U.S. claims, in the sense of counter-terrorist 
goals, should be reasonably related to the existing terrorist threat to U.S. national 
interests. Second, proportionality requires that the United States, and other 
offended states, use only such means in addressing Libyan violence as are required 
to induce Colonel Kaddafi to abandon his offending course of conduct. In the first 
sense of proportionality, the U.S. action sought only to neutralize the broad Libyan 
effort to overthrow the existing power balance in the Mediterranean region through 
terrorist violence. The U.S. response did not seek to create a new alignment of that 
balance in North Africa. In the second sense of proportionality, the defensive 
strikes, directed at targets in Tripoli and Benghazi, were restricted to military 
installations behind which Kaddafi’s terrorist infrastructure is concealed. 

Operationally, the ROE relied upon by U.S. air and naval forces mirrored 
our international law commitments. The targets the Navy and Air Force pilots were 
directed to hit were only military installations, emphasizing the fact that the United 
States applies the law of armed conflict at all levels of warfare. Moreover, resort to 
the use of force was authorized only after other avenues had been foreclosed. Quiet 
diplomacy, public condemnation, economic sanctions, and a show of force in the 
Gulf of Sidra were all tried, without effect. As President Reagan stated: “‘Kaddafi 
intensified his terrorist war, sending his agents around the world to murder and 
maim innocents.’ Only when nonmilitary measures were exhausted, without 
abating Kaddafi’s support for terrorist violence, were the military measures 
approved. Laser-guided munitions were selected that would minimize collateral 
damage and civilian casualties. The attacks were conducted while a majority of 
Libyans were sleeping, rather than performing civilian duties in the military 
installations. President Reagan personally directed that the targets be chosen with 
a-view toward holding down casualties among Libyan civilians.” In imposing this 
requirement, the President showed sensitivity to the requirements of international 
law. The immunity of the civilian population, however, does not preclude incidental 
civilian casualties that may occur during the course of attacks against military 
objectives, and which are not excessive in relation to the military advantage 
anticipated. 





90. Hitting the Source, Time, Apr. 28, 1986, at 23 (quoting President Reagan’s speech before the ABA 
Convention on April 16, 1986). 
91. Id. at 23-24. 
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Identification criteria for the five targets actually selected were detailed 
with the same careful consideration as other elements of planning. In fact, seven 
aircraft did not release their ordnance due to an inability to secure a clear target 
picture.” The overall concern for innocent lives shown by U.S. forces in this incisive 
use of force stands in sharp contrast to one Libyan plot that directed Libyan agents 
to hurl grenades, and open fire with machine guns, at lines of people waiting at the 
US. visa office in Paris.” 


3. Subsequent Actions 


Response to terrorism, like response to other forms of armed conflict, has as 
its principle purpose, termination of hostilities under favorable conditions. Having 
forcefully demonstrated that the United States will respond to weaken Libya’s 
military support of terrorist violence, the President’s follow-on moves were clearly 
appropriate. The President, through his support for coordinated diplomatic and 
economic sanctions at the 21 April European Community ministerial session, and 
his plea for concerted action at the follow-on Economic Summit in Tokyo, empha- 
sized that nonmilitary coercive measures are only effective against a pariah state if 
all major free nations participate. If the 15 April blow against Libya is to do more 
than reestablish the credibility of U.S. forces, an integration of strategies involving 
those nations trading with Libya is imperative. 


VII. ConcLusions AND RECOMMENDATIONS 


The defensive response of the United States to Libyan state-sponsored 
terrorism met customary and conventional legal requirements to counter aggres- 
sion and, thus, was valid under international law. The four basic elements of the law 
of armed conflict were clearly evident in the U.S. response. The force used was 
capable of being and was, in fact, regulated by the United States. Necessity for its 
use was established by exhaustion of lesser means. Libya’s complicity in supporting 
international terrorism was clearly established. The force used was not otherwise 
prohibited. The raid of April 15, 1986, was proportional to the threat and no greater 
in effect than required. 

Just as the last element, proportionality, offers numerous reasonable 
options, so also does international law in its entirety provide a range of permissible 
responses to national conduct which seeks, by flagrant and deliberate means, to 
distort the international status-quo. There are at least two substantive legal bases in 
international law that support the 15 April raid. It may be supported in customary 





92. Rather, CBS Evening News, Apr. 22, 1986 (citing unnamed Pentagon source). 
93. Hitting the Source, supra note 90, at 24. 


184 





NAVAL LAW REVIEW e XXXVI 


international law by the inherent right of self-defense and it may be supported by a 
realistic interpretation of article 51 of the United Nations Charter, which takes into 
account modern weapons capabilities of today. 

Critics of the self-defense argument may contend that the use of force was 
too dangerous in this case and that U.S. actions will simply accelerate the continu- 
ing cycle of terrorist violence. The alternatives, however, are even more dangerous. 
Conceding, as these critics do, that states whose citizens and property are threat- 
ened owe a responsibility to protect their interests, and are lawfully authorized to 
do so, the measures undertaken by the United States appear to have been both 
lawful and effective. The United States skillfully executed a proportionate defen- 
sive strike, only after a series of previous peaceful alternatives had been attempted 
and had proved wanting. Under the legal and factual circumstances, the 15 April 
response substantially complied with both the spirit and the content of the interna- 
tional legal regime to which the United States subscribes. 

U.S. actions in Libya have provided important lessons about our program 
to counter terrorism. In four significant areas, review is warranted. The issue 
regarding justification of the raid is one such concern. Immediately following the 
defensive response, President Reagan told the nation: 


When our citizens are abused or attacked anywhere in the world, on the direct 
orders of a hostile regime, we will respond so long as I’m in the Oval Office. 
Self-defense is not only our right, it is our duty. It is the purpose behind the 


mission undertaken tonight—a mission fully consistent with Article 51 of the 
U.N. Charter.* 


This legally and factually accurate portrayal of U.S. actions supportive of 
international law rights and duties stands in sharp contrast to less careful adminis- 
tration statements concerning possible U.S. reprisal and retaliation made in the 
weeks prior to, and following, the 15 April response. The United States must foster 
an internationally cooperative regime of law, rather than a regime of retribution in 
which change is driven through punishment. For example, the ‘‘eye-for-an-eye”’ 
approach of certain nations has promoted, rather than lessened, international 
violence. Statements reflecting a lack of care in articulation on the part of U.S. 
officials do a grave disservice to the underlying rationale behind our actions. 
Moreover, they may have a significant impact on the perceptions of lesser developed 
nations, where legal principles are often literally interpreted. Because the United 
States strongly supports the rule of law, it must ensure that official statements 
reflect that position. When the United States deals with terrorism, it is often 
dealing with Arab states where rhetoric is an important aspect of their diplomacy. 
The United States cannot shape or challenge that rhetoric effectively if its rhetoric 
is equally unrepresentative of its own belief system. 





94. Transcript of Address by Reagan on Libya, supra note 84, at A-10, col. 1. 
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A second area of needed improvement is the coordination between the 
United States and its allies. The Libyan action provides a positive example. In the 
past, U.S. actions often caught the allies by surprise and made subsequent actions 
unsupportable, no matter how valid. The mining of Nicaraguan waters is one recent 
example. Regarding the Libyan action, however, Ambassador Walters’ visit to our 
major European partners imparted the U.S. rationale, in advance of the defensive 
action, and provided the contours of U.S. policy objectives as well as the operational 
parameters of the response. This effort paid off handsomely, as the European 
community council of ministers supported our initiative against Libya with one of 
its own, on 21 April, and endorsed a call for cooperation in isolating terrorist 
sponsors at the Tokyo Economic Summit in early May. 

Third, the effect of the administration decision to publicize the intercepted 
cables linking Kaddafi and Libya to the 5 April bombing in West Berlin emphasizes 
the importance of generating community support for U.S. actions. Not since 
Secretary of State Dean Rusk published photographs of Soviet offensive missiles in 
Cuba, in 1962, has one act had such an immediate impact in terms of international 
consensus. Certainly, such decisions regarding release of information can impair 
intelligence sources and capabilities. Nevertheless, there must be a careful balanc- 
ing of competing factors in each instance of terrorist violence and evidence should 
be provided whenever possible. The conclusions of the community of nations in this 
instance were highly persuasive regarding the necessity and the reasonableness of 
the unilateral determination of national self-defense made by the United States. 

Finally, the air strikes on Tripoli and Benghazi emphasize that U.S. efforts 
to resolve the underlying concerns in areas spawning terrorist violence must be 
increased. Since the real purpose of international law is to preclude violence 
through the peaceful resolution of interstate disputes, the primary focus must be 
the eradication of inequities which block the effective use of lawful nonmilitary 
measures. This is especially true in the Middle East. While regimes, such as Colonel 
Kaddafi’s, will always exist, the United States will receive little assistance in 
isolating these pariahs unless the moderate and responsible states in the area 
perceive its regional policies to be evenhanded. The lesson for the United States 
must be that security from terrorist violence is tied to other legal, moral, and 
political values, and that U.S. national interests, as a great power, involve more than 
one other state in the region. 
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A Proposal for Streamlining the Military Justice System 


Commander Steven J. Carroll, JAGC, USN* 


The military justice system is burdened by duplication of efforts, unneces- 
sary procedures, and a lack of confidence in the leaders of the military 
community. Commander Carroll provides a careful analysis of the existing 
system and due process requirements, then presents proposals for stream- 
lining discipline in the armed services. Commander Carroll suggests that 
administrative punishment be enhanced by eliminating the right to refuse 
nonjudicial punishment and increasing a commander’s punishment power. 
This enhancement would be accompanied by an automatic appeal, includ- 
ing review by a staff judge advocate. With regard to courts-martial, Com- 
mander Carroll proposes elimination of the summary court-martial, 
enhancement or elimination of the special court-martial, provision for 
standing courts in the military, and modification of the pretrial investiga- 
tion process attendant to Article 32, Uniform Code of Military Justice. 


I. INTRODUCTION 


The military is a specialized society functioning within the American 
democracy. Its mission is to defend the country in time of war or hostilities and to 
maintain constant readiness for such an event. Vital to accomplishing this mission 
is having well-trained and disciplined personnel. 

Throughout history, members of the military have been subjected to a 
separate criminal justice system oriented toward reinforcement of proper behavior 
and punishment of misbehavior.' Initially, commanding officers had complete 
control over the courts-martial process. A formal criminal court system consisting of 
trial and appellate judges did not exist. Over the course of United States history, 
civilian notions of criminal justice and criminal trial practice have been fused into 





* Commander Steven J. Carroll is presently serving as Chief Defense Counsel, Naval 
Legal Service Office, Naval Station, San Diego, California. He received his B.A. 
degree from the University of Iowa in 1967, his J.D. degree from the University of 
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swift boat during the Vietnam War. 

1. Toth v. Quarles, 350 U.S. 11, 29 (1955) (Reed, J., dissenting). ‘‘Courts-martial are deeply rooted in 
history. War is a grim business, requiring sacrifice of ease, opportunity, freedom from restraint, and 
liberty of action. Experience has demonstrated that the law of the military must be capable of 
prompt punishment to maintain discipline.’’ Jd. 
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the court-martial system. Following World War II, many of these notions were 
statutorily imposed on the armed forces. Today the court-martial is a hybrid 
criminal trial with remnants of the earlier command-controlled model. 

This article critically examines the existing system in light of its historical 
evolution. As a result of this detailed examination, several aspects of the system 
which detract from prompt but fair discipline—the goal of any criminal justice 
system—will be exposed. The primary focus will be on the delays that result from 
article 32 investigations’ and the processing of punitive actions. These delays 
impede the overall mission accomplishment of the services, and are of little value 
because they do not significantly enhance the fairness of the system. Once areas of 
delay are identified, means of alleviating them, without depriving individuals of 
important rights, will be explored. The desired end is a just system that assures 
fairness to the accused and, at the same time, supports the military’s need for 
prompt and firm discipline. 


II. HisToRICAL PERSPECTIVE 
A. A Borrowed System 


The roots of the courts-martial are deeper and older than the nation itself; 
older than the Declaration of Independence.’ Thomas Jefferson and John Adams 
presented the original Articles of War to the Continental Congress. The provisions 
were taken directly from the British system in order to provide a justice and 
discipline system for the military.‘ Because of the autocratic nature of the court- 
martial process, they were presented ‘‘with the least energy,’’ expecting them to be 
changed substantially or rejected totally.’ Adams later wrote: 


There was extant, I observed, one system of Articles of War which had carried 
two empires to the head of mankind, the Roman and the British; for the 
British Articles of War are only a literal translation of the Roman. It would be 
in vain for us to seek in our own invention or the records of warlike nations for 
a more complete system of military discipline. I was, therefore, for reporting 
the British Articles of War totidem verbis. . .. So undigested were the notions 





2. In the present military justice system, the accused is afforded the right to a pretrial hearing prior to 
any case being referred for trial by general court-martial. UCMJ, art. 32, 10 U.S.C. § 832 (1982). See 
also R.C.M. 405, MCM, 1984. This hearing is the central component of the mandatory article 32 
investigation. 

3. Articles of War of June 30, 1775, reprinted in W. Winthrop, Military Law and Precedent 953 (rev. & 
enlarged 2d ed. 1920) (hereinafter cited as Articles of 1775]. Sixteen additional provisions were 
added on November 7, 1775. Id. at 22. 

4. The British Articles of 1765 are reprinted in W. Winthrop, supra note 3, at 931. 

5. Ansell, Military Justice, 5 Cornell L.Q., Nov. 1919, at 4. 
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of liberty prevalent among the majority of the members most zealously 
attached to the public cause that to this day I scarcely know how it was 
possible that these articles should have been carried.° 


Not only did the adopted British articles carry totidem verbis, the words 
hardly changed in any substantive form until the enactment of the Uniform Code 
Of Military Justice in 1950.’ 

The original Articles of War provided that the authority to create or 
convene a court-martial was a delegation to the military commander from the 
President.* A competent military commander, usually one holding flag or general 
officer rank, created a court-martial with an order. The court-martial was indeed 
‘‘created’’ because it had no independent constitutional or statutory life of its own.’ 
The military commander referred allegations of misconduct to this court-martial 
composed of members which he selected and, when its business was concluded, he 
reviewed and approved or disapproved the result." The commander was also 
authorized to order the court to reconsider its sentence with a view to increasing 
it." 

A panel composed of thirteen officers of the line sat as factfinders.’? It was 
important that the court members be line officers. Staff corps officers were seen as 
inappropriate persons to be members of the court-martial panel of factfinders 
because they served in noncombat roles. As one commentator noted: 


If we look to the origin of the court-martial in England (from whence we 


borrow them) it would be difficult to believe that a tribunal, which has 
succeeded there to the ancient court of chivalry, could be composed of others 
than military men. And if we consider the nature of the subjects, which are 





6. Id. at 3-4. 

7. UCMJ, ch. 169, 64 Stat. 108 (1950) (current version at 10 U.S.C. §§ 801-940 (1982, Supp. II 1984, & 
Supp. III 1985)). 

8. Ansell, supra note 5, at 1. 

9. W. Winthrop, supra note 3, at 48-50. 

10. Id. at 477. ‘‘The record of the court is but the report and opinion of a body of officers, addressed to 
the superior who ordered them to make it and such opinion remains without effect or result til 
reviewed and concurred in, or otherwise acted upon by him.”’ Jd. 

11. Id. at 455. 

12. Under British law, as adopted in the original Articles of War, a panel of thirteen officers was 
required at a general court-martial. Congress, in 1789, realizing that an army’s ability to function 
could be impaired if thirteen officers were required for every general court-martial, reduced the 
number to ‘‘any number from five to thirteen, inclusively; but they shall not consist of less than 
thirteen where that ber can be convened without manifest injury to the service.”’ Articles of May 
31, 1786, art. 1, reprinted in W. Winthrop supra note 3, at 972. For a further discussion of this 
subject, see Allred, Rocks and Shoals in a Sea of Otherwise Deep Commitment: General Court- 
Martial Size and Voting Requirements, 35 Naval L. Rev. 153 (1986). Under the present military 
justice system, a general court-martial members panel must include ‘‘not less than five members.”’ 


UCMJ, art. 16, 10 U.S.C. § 816 (Supp. III 1985). 
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generally submitted to the decision of these tribunals, the knowledge of 
military discipline and usage, and frequently of tactics, (which is indispensa- 
ble to those who preside there) it would seem that non-combatants whose 
duties do not lend them to acquire this species of information, and who have 
no rank, either real or assimilated, could not be deemed competent to sit on 
courts-martial.'* 


Staff corps officers were, therefore, excluded from sitting as panel 
members. 

If the accused was found guilty of committing a military offense, the panel 
also served as the sentencing authority.’* The sentencing power at a general court- 
martial was limited only by the maximum established by the President for the 
particular offense charged.'® Under this system, a general court-martial investi- 
gated the majority of offenses, but a lesser form of court-martial did exist for the 
summary adjudication of petty misconduct. 

The subject matter investigated at the first courts-martial dealt primarily 
with misconduct in the performance of military duties and not criminal behavior.'* 
This is not to assert that criminal conduct was not adjudicated at early courts- 
martial. Their primary function, however, was to accommodate the military’s 
special need to control conduct within the military society and not to regulate every 
aspect of the lives of citizens who wore the uniform.” The court-martial was also a 
descendant of the court of chivalry. Under such a court, the accused was perceived 
as defending his honor, rather than defending against a criminal complaint. 
Accordingly, the military member charged with an offense was referred to as an 
‘‘accused’’ rather than as a ‘‘defendant.”” 

The earliest version of the court-martial did not have a military judge.'* The 
senior ranking member served in a leadership role concerning the admission of 
evidence. A law officer would be available to the court-martial, but his was 
definitely not a judicial role. The function of the early law officer evolved into duties 
most closely associated with those of trial counsel, or prosecutor.” The law officer’s 





13. DeHart, Observations on Military Law and the Practice of Courts-Martial, 18 Classics in Legal 
History 41 (1846). 

14, Id. at 5, 37, & 93-94. 

15. Id. ; 

16. W. Winthrop, supra note 3, at 54. For an interesting summary of some of the early courts-martial, 
see Weiner, Courts-Martial and the Bill of Rights: The Original Practice (pts. 1 & 2), 72 Harv. L. Rev. 
1, 226 (1958). 

17. DeHart, supra note 13, at 16. 

18, MCM, 1951, ch. IX. 

19. This law officer was required to be ‘‘on active duty,. . .a member of the bar of a Federal court on the 
highest court of a State of the United States and. . .certified to be qualified for such duty by the 
Judge Advocate General of the armed force of which he is a member.” Jd. ch. II, para. 4(e). 

20. Id. ch. IX, para. 39(b). 
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role was limited to calling witnesses, administering the oath, and conducting the 
initial examination. It was also his responsibility to maintain the record of the 
proceedings. 


B. Efforts for Change 


General S. T. Ansell, then the Acting Judge Advocate General of the Army, 
sought the first major changes. He attacked the court-martial as being a tool of the 
executive branch for the exercise of power rather than a judicial body for the 
dispensation of justice: 


I contend. . .that the existing system of Military Justice is un-American; 
having come to us by inheritance and rather witness adoption out of a system 
of government which we regard as fundamentally intolerable; that it is 
archaic, belonging as it does to an age when armies were but bodies of armed 
retainers and bands of mercenaries; that it is a system arising out of and 
regulated by the mere power of Military Command rather than Law; and that 
it has ever resulted, as it must ever result, in such injustice as to crush the 
spirit of the individual subjected to it. . . .”' 


Notwithstanding his vituperative remarks, General Ansell did not recom- 
mend the wholesale scrapping of the court-martial, nor did he envision that the 
military should be brought under Article III protection.” His solution was to add 


requirements for formalized investigations preceding the referral of a case to trial, 
review by attorneys, and more intense regulation of the existing system.” 
Following World War II and the infusion of many civilians into military 
service, there was a clamor for change in the military’s system of justice.”* Commis- 
sions were formed, studies were made, and hearings were held.” It was Congress’ 
vision to provide for a system of social control in the military which was both fair to 
the individual and not overly taxing to the military authorities. As a result, Congress 
drafted and passed the Uniform Code of Military Justice (hereinafter UCMJ).” 





21. Ansell, supra note 5, at 1. 

22. Courts-martial were, and continue to be, under the purview of congressional power pursuant to 
article I of the U.S. Constitution. U.S. Const. art. I. This is as opposed to being courts which fall 
under the judicial branch of government. See U.S. Const. art. III. In that courts-martial predate our 
Constitution, many of the due process constraints on civilian courts are not applicable to courts- 
martial. See Allred, supra note 12. 

23. W. Generous, Swords and Scales 5-13 (1973). 

24. Id. chs. 2 & 3. 

25. Morgan, The Background of the Uniform Code of Military Justice, 6 Vand. L. Rev. 169 (1953); 
Comment, Military Justice and the Constitution—Improvements Offered by the New Uniform Code 
of Military Justice, 29 Tex. L. Rev. 651 (1951). 

26. UCMJ, ch. 169, 64 Stat. 108 (1950). 
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Pivotal in the mood for change was the perception that the military’s system was 
fraught with the danger of injustice because of the commander’s ability to influ- 
ence the court-martial proceedings.” 

Congress instituted the concept of a unified code for all services, and more 
attorney involvement in the court-martial process to upgrade public confidence in 
the fairness of military justice.” There was, however, a countervailing congressional 
reluctance to interfere with the military commander’s need for discipline. There- 
fore, this major legislative thrust at infusing standards of criminal justice in the 
military system was limited.” The result was a blending of the two independent and 
sometimes incompatible systems, which in turn has produced time-consuming tasks 
for both the command and the lawyers. Such tasks have not necessarily enhanced 
the search for truth and undeniably have slowed the process of justice and disci- 
pline in the services.” 


C. The Code Challenged 


It is well recognized and accepted that the military services, if they are to 
perform effectively in combat, must be well-trained and disciplined. Being ‘‘disci- 
plined”’ in the sense of combat readiness does not, however, equate with ‘‘disciplin- 
ing’’ someone for a violation of a social norm. The latter function is only one 
limited aspect of the training process. Positive reinforcement, reward, and leader- 
ship are the more important aspects of being a disciplined force. The UCMJ 
attempted to instill criminal justice procedures and sanctions on the disciplinary 
process.” Although the system is functioning, it has been severely criticized as 
being unable to function speedily and effectively in combat conditions and for 
weakening the commander’s ability to enforce discipline through his punishment 
powers.” 

The most severe criticism points out the anomaly of the UCMJ with respect 
to command involvement. On the one hand, the UCMJ requires the commander’s 
active involvement in the judicial process from investigation and preferral of 





27. Westmoreland & Prugh, Judges in Command: The Judicialized Uniform Code of Military Justice in 
Combat, 3 Harv. J. L. & Pub. Pol’y 1-93 (1980). 

28. Id. at 10. 

29. ‘‘We cannot escape the fact that the law which we are now writing will be as applicable and as 
workable in time of war as in time of peace, and regardless of any desires which may stem from an 
idealistic concept of justice, we must avoid the enactment of provisions which will unduly restrict 
those who are responsible for the conduct of our military operations.’’ H.R. Rep. No. 491, 81st 
Cong., Ist Sess. 8 (1949), cited in Westmoreland & Prugh, supra note 27, at 1. 

30. Lasseter & Thwing, Military Justice in Time of War, 68 A.B.A. J., May 1982, at 566. 

31. Westmoreland & Prugh, supra note 27, at 6-8. 

32. Id. at 40. *‘[I]}t is our conviction that the revised military justice system will not perform its intended 
tasks in periods of military exigency, stress, emergency, combat, or other special conditions unique 
to military service.” Id. 
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charges through review of findings and sentencing. On the other hand, the UCMJ is 
permeated with provisions to guard against command influence in the 
proceedings.* 

The current system is acceptable, or at least tolerable, in its present form 
during times of peace and training. It has been suggested, however, that there is a 
need to suspend the cumbersome and time-consuming aspects of the system during 
times of war or hostilities and revert to a predetermined standard of due process— 
in essence, a martial law within the military.* 


D. Searching for an Efficient System 


Neither the concept of a stripped-down system during military stress nor 
Congress’ infliction of cumbersome procedura! requirements un the armed forces 
is a complete and adequate solution to an effective justice system for the military. 
The proper framework for developing a disciplined military cannot be one which is 
permissive in peacetime, then austere in battle. Training for the battlefield must be 
as authentic as possible, in order to prepare the servicemember to succeed and to 
survive in his mission. The disciplinary system in place during that training should 
be the same one that he will experience during combat.* If the military’s discipli- 
nary system is overly lax in time of peace or training, the undisciplined servicemem- 
ber will not react positively to a forceful system during times of war. Moreover, the 
failure to provide the proper preconditioning will result in excessive reliance on the 
punitive system to enforce orders, which places an undue burden on the command’s 
ability to swiftly and efficiently operate. 

Recent military actions, such as the invasion of Grenada and the U.S. 
Marine involvement in Beirut, as well as the general tenor of worldwide terrorist 
activities, all point to a need for a system that does not need to rely on declared wars 
or declared states of emergency to be efficient.* The highly mobile nature of the 
military and the short-term nature of some conflicts has the potential of giving rise 
to an unequal application of such a justice system. If a martial law system were 
imposed according to the location of the unit at the time of the offense, the unit may 
be away from the stress at the time of the trial and the justification for abbreviated 
rights would not logically apply. If such a system were imposed at the time of the 
trial, an argument exists that the more beneficial procedural rights in place at the 





33. Id. at 56. See UCMJ, art. 37, 10 U.S.C. § 837 (1982). 

34. Westmoreland & Prugh, supra note 27, at 40. 

35. Hodson, Military Justice: Abolish or Change?, 22 Kan. L. Rev. 31 (1975). 

36. Westmoreland & Prugh, supra note 27, at 5 n.5. ‘“The armed forces must anticipate a spectrum of 
tension and situations that demand of the servicemembers the same sort of responses as are 
expected to be demanded in wartime combat.’’ Id. 
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time of the commission of the offense should not be taken away just because a 
military exigency arose. For these reasons, either at peace or under stress, this 
article proposes a unitary system for all conditions. 


III. PRETRIAL INVESTIGATIONS 
A. Grand Jury Exempt 


The fifth amendment to the United States Constitution provides that: ‘‘No 
person shall be held to answer for a capital, or otherwise infamous crime, unless on 
presentment of indictment of a Grand Jury, except in cases arising in the land or 
naval forces. . . .’”” The colonists borrowed the grand jury system from the English 
and the framers incorporated it into the Constitution. In Costello v. United States,* 
the Supreme Court noted that the primary purpose of the grand jury was to 
‘*provide a fair method for instituting criminal proceedings against persons 
believed to have committed crimes.’”” As an investigative body, the grand jury may 
base indictments on inadequate or incompetent evidence. Indictments are not open 
to challenge because of their reliance upon inadequate or incompetent evidence. 
Such holdings would impede grand jury functions and “‘frustrate the public’s 
interest in the fair and expeditious administration of criminal laws.” 

No constitutional alternative to the grand jury indictment is required for 
military trials. Presumably, the framers intended to allow the military to bring 
charges against its personnel with less restrictions and formality than grand jury 
proceedings demand. The constitutional exemption from a grand jury indictment 
enabled the military efficiently to dispose of accusations of misconduct without a 
preliminary hearing, indictment, or pretrial investigation. 

One of the major changes to the military justice system sought by General 
Ansell was the pretrial investigation.’ General Ansell was concerned that an 
individual could be forced to stand trial on mere accusation. He sought to require a 
thorough and impartial investigation, a review of the legal sufficiency of the 
evidence produced, and sworn charges.” 

During the post-World War II debate over reforming military law, a number 
of studies were commissioned to review military justice. One report advised that 
“‘pretrial investigations under AW 70 were frequently inefficient or inadequate.”’* 
These findings of inadequacy prompted Congress to respond. The legislative 





37. U.S. Const. amend. V. 

38. 350 U.S. 359 (1956). 

39. Id. at 362. 

40. United States v. Dionisio, 410 U.S. 1, 17 (1973). 

41. W. Generous, supra note 23, at 5-13. 

42. Id. 

43. Id. at 16. The term AW 70 refers to Articles of War 70, the predecessor of Article 32, UCMJ. 


194 





NAVAL LAW REVIEW e XXXVI 


response fortified protections of the accused by providing the right to a pretrial 
investigation to determine probable cause in every case being processed with a view 
toward referral to general court-martial. 

In substance, article 32 requires that: 


1) no charge may be referred to a general court-martial for a trial until a 
thorough and impartial investigation has been made; 

2) the investigation shall consider the truth of the allegation, the form 
of the charge and make a recommendation as to disposition; 

3) the accused shall be advised of the charges, 

a) of his rights to counsel, 

b) that the counsel may represent him at the investigation, 

c) that he has the right to cross examine (sic) witnesses against him, 

d) that he has the right to present a defense or a case in mitigation, 

e) that he has a right to present witnesses in his own behalf, and 

f) that he has a right to a copy of witness statements made at the 

investigation.“ 


The article 32 hearing was intended to be expeditious and efficient. Article 
33 provides that the charges, investigation, and endorsements must be forwarded to 
the general court-martial convening authority within eight days of arrest, or a 
report explaining the delay is required.* Article 33 seems to have its origins in one 
of the earliest Articles of War, which provided that ‘‘no officer or soldier who shall 


be put in arrest, or imprisonment, shall continue in his confinement more than 
eight days, or till such time as a court-martial can be conveniently assembled.’’” 
This eight-day limitation was reasonable under the Articles of War because the 
court-martial itself was considered to be the investigation rather than the product of 
an investigation.” 

Through judicial interpretation, the article 32 investigation has evolved 
into an adversarial mini-trial that delays the actual criminal trial process, while 
challenges to the adequacy of the investigation are made. The concern is not 
whether the charges are properly brought and legally sustainable, when all the facts 
of the investigation are considered, but whether the investigation adequately 
complied with article 32. The investigation has become an ‘‘end’’ that must be 
successfully accomplished before trial commences, rather than a ‘‘means’’ to 
determine ‘‘whether a crime has been committed and whether the criminal pro- 
ceedings should be instituted against any person.’’* Under the circumstances that 





44. UCM], art. 32, 10 U.S.C. § 832 (1982). 
45. UCMJ, art. 33, 10 U.S.C. § 833 (1982). 
46. Articles of 1775, supra note 3, art. XLII. 
47. DeHart, supra note 13, at 52. 

48. R.C.M. 502, MCM, 1984. 
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presently exist in the military, the services would be better off if they had not been 
exempted from the grand jury requirement of the fifth amendment. The decisions 
that resulted in these circumstances are discussed below. 


B. Investigation or Hearing? 


In United States v. Woodworth,” a Board of Review was called upon to 
determine whether testimonial evidence provided at a pretrial investigation quali- 
fied as ‘‘former testimony’’ at trial. In denying such use of pretrial investigation 
evidence, the court stated: ‘‘It is thus readily apparent that the investigative 
process under Article 32 partakes of few, if any, of the fundamental characteristics 
of a judicial proceeding, nor can it be considered an adversary proceeding of any 
kind. ...”*® 

Within less than one year, the Court of Military Appeals ruled to the 
contrary in United States v. Eggers.*' After acknowledging that neither the UCMJ 
nor the Manual for Courts-Martial provided for the use of former testimony when 
that testimony was given at a pretrial investigation, the court admitted the ‘‘former 
testimony’’ and said, ‘‘[w]e conceive that the pretrial investigation may be properly 
identified with the preliminary hearing of criminal law administration in the 
civilian scene.’’” This case was later cited by the same court, with the same judges 
presiding, as standing for the proposition that the article 32 investigation was 
judicial in nature.* 

Despite the use of legal terminology in the congressional hearings on the 
article 32 investigation, such as ‘‘prima facie case”’ and ‘‘probable cause,’ there 
is no indication that Congress intended to shift the pretrial investigation from the 
line commander in an informal setting to a magistrate in a judicial or quasi-judicial 
forum. 

In essence, that is exactly what has happened. The pretrial investigation 
has evolved from its original status of an investigation to a judicial proceeding. 
Government counsel now takes part in the investigation to present a prima facie 
case against the accused, the defense raises objections to the legal sufficiency of the 





49. United States v. Woodworth, 7 C.M.R. 582 (A.F.B.R. 1952). 

50. Id. at 585. 

51. United States v. Eggers, 3 U.S.C.M.A. 191, 11 C.M.R. 191 (1953). 

52. Eggers, 3 U.S.C.M.A. at 194, 11 C.M.R. at 194. 

53. United States v. Nichols, 8 U.S.C.M.A. 119, 124, 23 C.M.R. 343, 348 (1957). 

54. Uniform Code of Military Justice: Hearings on H.R. 2498 Before the House Committee on Armed 
Services, 81st Cong., 1st Sess. 996 (1950) [hereinafter cited as Hearings on H.R. 2498}. 
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evidence and is permitted to call witnesses on its own behalf, and an investigating 
officer sits as a magistrate.*® 


C. Discovery: Primary Purpose or Incidental Benefit? 


In the Eggers case, the defense argued that the motive of cross-examination 
at the article 32 investigation was for the purpose of discovery—a motive different 
from cross-examination at trial. If the court had adopted that position, the former 
testimony probably would not have been admissible under the former testimony 
exception. Similar motive is a foundational element for admissibility of former 
testimony.” Instead, the court noted: ‘Discovery is not a prime object of the 
pretrial investigation. At most it is a circumstantial by-product—and a right 
unguaranteed to defense counsel.’’* In a concurring decision in 1957, Judge 
Latimer started the pendulum swinging in the other direction. In dicta, he said: 
“‘There is a distinct advantage in having a dress rehearsal and Congress has given 
that privilege to an accused.’’® That statement seems to suggest that the discovery 
aspect of the investigation was more than a circumstantial by-product. 

In 1959, the evolution was complete and the Court of Military Appeals, 
again with the same judges presiding, elevated the discovery aspect of the article 32 
hearing to the same status as the probable cause function. Using language that has 
been construed very broadly, the court stated: ‘‘It is apparent that the article serves 
a twofold purpose: It operates as a discovery proceeding for the accused and stands 
as a bulwark against baseless charges.’ 

As originally conceived by Congress, the article 32 hearing was to be 
‘merely the preliminary investigation to satisfy the officer investigating that there 
is probable cause that the man did commit the crime and there is enough evidence 
to warrant that he should be put on trial.’’" Incidental to that determination, the 
investigation also provided the accused with information about the charges against 
him. 

From the original expression of intent by the legislative panels, it was clear 
that discovering the government’s case at an early stage was considered to be a part 





55. Under the present system, the accused is entitled to representation at no expense by detailed 
defense counsel and, upon request, if available, by an individual military counsel of his or her own 
choosing. R.C.M. 405, MCM, 1984. The accused, of course, is entitled to hire civilian counsel for this 
proceeding. These counsel rights are basically the same as those afforded an accused at special and 
general courts-martial. 

56. United States v. Eggers, 3 U.S.C.M.A. 191, 193, 11 C.M.R. 191, 193 (1953). 

57. 5 J. Wigmore, Wigmore on Evidence § 1386 (Chadbourn rev. ed. 1974). 

58. United States v. Eggers, 3 U.S.C.M.A. 191, 194, 11 C.M.R. 191, 194 (1953). 

59. United States v. Nichols, 8 U.S.C.M.A. 119, 128, 23 C.M.R. 343, 350 (1957). 

60. United States v. Samuels, 10 U.S.C.M.A. 206, 212, 27 C.M.R. 280, 286 (1959). 

61. Hearings on H.R. 2498, supra note 54 (statement of Mr. Norbald, member of the subcommittee). 
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of article 32. Elevating discovery to a primary purpose of the article 32 investiga- 
tion was not, however, likely to have been the intent of the legislators. Such a 
proposition permits the defense to interject delay in pretrial processing by demand- 
ing discovery before the investigation, rather than between the investigation and 
the trial itself. The rationale that article 32 exists to provide the defense with 
discovery does not provide sufficient justification for the continued expanded role 
of the article 32 investigation in the military. The military’s discovery rules are 
designed to ensure that the defense, upon request, obtains all the pretrial informa- 
tion that it needs to eliminate trial-by-surprise.“ 


D. Test for Prejudice 


During the congressional hearings on the UCMJ, there were express state- 
ments of intent that incomplete article 32 pretrial investigations not invalidate a 
subsequent trial, if the trial produced evidence sufficient to establish the guilt of 
the accused beyond a reasonable doubt. The 1951 Manual for Courts-Martial 
provided that the accused had the burden of proving failure to comply with the 
requirements of article 32 materially prejudiced his substantial rights.“ In United 
States v. Westergren,® the court held that, even though the accused had informed 
the investigating officer that he desired to have his civilian attorney present at the 
investigation and that he objected to appointed military counsel questioning 
witnesses, the accused was not prejudiced by a denial of this right. The court noted 
that the accused was adequately represented by competent counsel at the pretrial 
investigation and the record of trial did not indicate that the failure to afford this 
right materially prejudiced him.” The accused had his day in court, where guilt was 
established beyond a reasonable doubt, so there was no reason to set aside the 
findings based on inadequacies in the pretrial investigation without a requisite 
showing of material prejudice to substantial rights.” 

In contrast, the Court of Military Appeals, in United States v. Samuels,“ 
held that the receipt of unsworn statements at the article 32 investigation over 
defense objection required the reversal of findings and a remand of the case to the 





62. Id. (statement of Mr. Kefauver). 

63. See generally, MCM, 1984, ch. VII. 

64. See MCM, 1951, ch. XII, para. 6%(c). ‘‘A substantial failure to comply with the requirements of 
Article 34 and Article 32 may be brought to the attention of the court by a motion for appropriate 
relief. Such a motion should be sustained only if the accused shows that the defect in the conduct of 
the investigation has in fact prevented him from properly preparing for trial or has otherwise 
injuriously affected his substantial rights... .’” Jd. 

65. 14 C.M.R. 560 (A.FB.R. 1953). 

66. Id. at 577. 

67. Id. at 576-77. 

68. 10 U.S.C.M.A. 206, 27 C.M.R. 280 (1959). 
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convening authority for a new pretrial investigation. In their decision, the court 
noted that ‘‘Article 32 does not require the investigating officer to decide difficult 
legal questions;”’ nevertheless, the court ruled that the officer had erred in receiv- 
ing such statements.” Prior to this decision in Samuels, there was no requirement 
that statements of absent witnesses be made under oath.” 

In United States v. Ledbetter," the Court of Military Appeals reversed a 
conviction because the government did not bring a crucial government witness 
from Florida to Thailand to testify at the article 32 investigation. Again, no test for 
prejudice was applied. The Ledbetter decision interpreted article 32’s ‘‘witness 
availability’ clause and applied a balancing test between the significance of the 
witness’ testimony and the expense and difficulty of bringing the witness to the 
investigation.” The court’s discussion never broached the issue of whether the 
witness’ absence materially prejudiced a substantial right of the accused. Judge 
Cook, in his dissent, suggested the use of a test for prejudice.” Apparently, as in 
Samuels, once the right is identified and requested, failure to comply requires a 
restart from the beginning. Ledbetter had made no challenge as to the adequacy of 
proof, at least none that was discussed or sustained. No challenge was made that the 
charges were baseless, that cross-examination at the article 32 hearing would have 
produced any different result, or that the transfer of the witness prior to commence- 
ment of the investigation was done in bad faith by the government. 

Absent such challenges, the logical remedy would be to recess the trial to 


allow the defense to interview the witness and to prepare cross-examination, not to 
require that the government start over from the beginning.” The appropriate legal 
motion should not be based on whether the charges were investigated in strict 
compliance with the rights afforded by article 32, but whether baseless charges 
were presented to the court. It was this latter concern which gave birth to the 
pretrial investigation, and it should be to this standard that attacks on the investiga- 
tion are aimed. 


E. Using Special Courts-Martial to Avoid Delay 





69. Samuels, 10 U.S.C.M.A. at 213, 27 C.M.R. at 287. 
70. Id. 
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73. Id. at 55 (Cook, J., dissenting). 

74. Id. 





WINTER 1986 e Streamlining the Military Justice System 


This evolution of the article 32 hearing into a judicial proceeding has 
created a cumbersome process for trying an accused at a general court-martial.” 
Because of this, there is a substantial risk that many felony level cases may be, 
referred to special courts-martial. The major felony cases are not likely to be so 
compromised, but the risk does exist for less serious felony charges, since there is 
no article 32 investigation hearing requirement which must precede referring a 
case to special court-martial. A competent special court-martial convening author- 
ity merely needs sworn charges prior to referring a case to trial.” 

Based upon figures provided by the Office of the Judge Advocate General 
of the Navy, the average time to process a general court-martial from date of offense 
to the first day of trial is approximately six months. The average time for a special 
court-martial case authorized to adjudge a bad conduct discharge ranged from 
eight to ninety days.” No breakdown of these figures exists concerning how much 
time an article 32 investigation consumes or what kinds of cases are referred to 
general and special courts-martial. There is neither any way to document how many 
criminal charges were handled extrajudicially during the Vietnam War,” nor any 
way to accurately evaluate how many felony cases are referred to special courts- 
martial. 





75. In addition to the requirement of a hearing under article 32, there is the requirement that a staff 
judge advocate provide written advice, addressing the correctness of the charges and their conform- 
ity to the evidence, to the general court-martial convening authority, prior to any charge being 
referred to a general court. UCMJ, art. 34, 10 U.S.C. § 834 (Supp. III 1985). The staff judge advocate 
must advise concerning whether the specifications allege offenses, whether the specifications are 
warranted by the evidence, and whether a court-martial would have jurisdiction. Jd. As with the 
article 32 hearing requirement, a failure to comply with the requirements of article 34 could result in 
the defense raising the issue and receiving relief resulting in the case regressing to an earlier 
procedural stage. 

76. R.C.M. 404(d), MCM, 1984; R.C.M. 601, MCM, 1984. 

77. It was necessary to use weighted averages in computing these figures. Further, since some 
commands submitted figures from the commencement of long unauthorized absences, rather than 
from the termination of absences, the figures from some submitting commands were not used. 
Computing the specific number of days chargeable to completing a pretrial investigation is not the 
purpose of this paper, nor is it to justify the suggestions of this paper by statistics. It has been noted 
that: 

It is easy enough to count the cases and measure the length of appellate or processing time 
delays. What is much more difficult is to get a feeling for the volume of cases which were not 
brought to trial but ought to have been, and would have been but for the Code provisions or 
some judicial gloss or interpretation. There are reports that disciplinary infractions or 
misconduct in the field were often answered by the requirement to take the next combat duty 
or be the point on a patrol. It is not unreasonable to anticipate such an alternative when the 
procedures to invoke the law become too difficult, too slow, or too ineffective as perceived by 
a unit commander. } 
Westmoreland & Prugh, supra note 27, at 55. 
78. See Id. at 55, 59, 86-87. 
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The special court-martial has been, and continues to be, an indispensable 
forum in the military criminal justice system, capable of rendering swift discipline. 
It evolved from the courts-martial of lower powers that Congress established ‘‘as a 
matter of convenience”’ to address military offenses of varying degrees.” Rather 
than go through the complicated process of convening a general court-martial, 
nearly any officer in command can convene a special court-martial without a formal 
investigation or the advice of a lawyer. This eliminates several time-consuming 
steps, thereby freeing the general court-martial system of the burden of adjudicat- 
ing the less serious offenses that can be dealt with more effectively and efficiently at 
the command level. 

Nevertheless, the special court-martial presents a paradox to discipline in 
the services. Article 56 of the UCMJ provides: ‘‘Punishment which a court-martial 
may direct for an offense may not exceed such limits as the President may prescribe 
for the offense.’’® Those limits are set forth for the various offenses in the Manual 
for Courts-Martial." The maximum punishment is further capped, however, by 
article 19, which provides that enlisted personnel, at special courts-martial, may not 
be sentenced in excess of confinement for six months, forfeiture of two-thirds pay 
per month for six months, reduction to the lowest enlisted paygrade, and a bad 
conduct discharge from the service.” This suggests that two persons convicted of 
the same larceny, one at a special court-martial and the other at a general court- 
martial, could conceivably receive disparate sentences. At the special court-martial, 


the servicemember could receive only up to the maximum allowed under article 19, 
while the servicemember at the general court-martial could receive a more severe 
sentence—confinement for five years, forfeiture of all pay and allowances for five 
years, reduction to the lowest paygrade, and a dishonorable discharge from the 
service.” 


The controlling factor in determining the potential senience in the above 
example is the forum to which the case is referred. The maximum permissible 
punishment, then, is initially determined, not by the nature of the conduct, but by 
the scope of the pretrial investigation, and the convening power of the person 
creating the court and referring the case to trial. Elevating the special court-martial 
to its current level of punitive power, as a part of the UCMJ reforms, signifies how 
the desire to create a system functional in peacetime and war obtained the opposite 





79. DeHart, supra note 13, at 37. ‘‘Military offenses. . .varying much under the circumstances in which 
they are committed, as to degree of turpitude, it became necessary, as a matter of convenience to the 
service, as well as of justice to the individuals, to constitute courts-martial of higher and lower powers 
for the investigation of all acts which might. . impugn the rules of military discipline.’ Jd. 

80. UCMJ, art. 56, 10 U.S.C. § 856 (1982). 

81. Part IV, MCM, 1984. 

82. UCMJ, art. 19, 10 U.S.C. § 819 (1982). 

83. See, e.g., United States v. Olinger, 12 M.J. 458 (C.M.A. 1982). See also Part IV, para. 46e(1\(b), 
MCM, 1984. 
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result. Convenience requires that the local commander have the authority to punish 
misdemeanants and petty offenders. This concept is as old as military justice, for 
history has shown that quick retribution for behavioral infractions serves not only 
to punish wrongdoers, but also to deter others while the community’s familiarity 
with the misbehavior is still fresh.” 

If commanders succumb to the temptation to avoid the formal pretrial 
investigation by referring a case more appropriate for trial by general court-martial 
instead to a special court-martial, one of the most valuable functions of the court- 
martial process, deterrence, is subverted. Deterrence comes from the certainty that 
convicted offenders will receive prompt and appropriately severe retribution.” 
When serious offenders are tried at the special court-martial level, the seriousness 
of the offense is depreciated by the limits available for punishment. 


V. SOLUTIONS 
A. Simplify 


Unprepared to inject an entirely civilian system of criminal justice into the 
court-martial process, and with the hope of guaranteeing fairness in the military 
justice system, Congress, in 1949, continued the military form of pretrial investiga- 
tion.” In 1968, Congress introduced many changes to the military justice system 
that made the court-martial more like a civilian criminal trial.” Congress intro- 
duced those changes without the benefit of experiences, such as the My Lai 
investigations, that demonstrated just how burdensome this combined court- 
martial and pretrial process had become. Consequently, when judges were included 
in the court-martial by statute,” Congress did not provide for a preliminary hearing 
or other alternative to replace the article 32 investigation. 

The military trial has become far too technical and burdens the combat 
officer with the additional requirement of legal expertise. The law does not require 
the military to dispose of minor infractions in a criminal trial, even where confine- 
ment is the end result. Minor infractions can be disposed of exclusively through 
summary disciplinary hearings, such as the summary court-martial, which are 
recognized by the Supreme Court as essential to command discipline.” 
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Commanding officers cannot adequately enforce discipline at this level, 
however, because nonjudicial punishment and trial by summary court-martial may 
be refused by the servicemember, forcing a minor disciplinary matter into a 
criminal trial with all of its procedural and substantive rights, requirements, and 
delays.” The right to refuse to be disciplined at this kind of hearing diminishes not 
only a commander’s authority over his troops, but also the impact of a criminal 
conviction. In order to protect individual due process rights, without being exces- 
sively solicitous of those rights, Congress must simplify the military justice system. 


B. A Discipline Model 


Linking the disciplinary hearing system with the criminal trial system is no 
longer a valid use of either system. When an errant servicemember can refuse 
nonjudicial punishment and essentially ‘‘appeal’’ it into the judicial system, he not 
only belittles the deterrent effect of punishment on the command level, he also 
places the military judiciary in the position of being the ultimate authority over 
command credibility. Each system can exist on its own, with adequate safeguards 
fashioned for both systems that will prevent abuses and maintain fairness, and with 
sufficient streamlining to give both systems the credibility needed to effectively 
deter improper behavior. 

For the command level disciplinary hearing, those responsible for provid- 
ing policy guidance and laws should review Supreme Court decisions in the area of 
disciplinary hearings for prisoners.” In Wolff v. McDonnell,” the Supreme Court 
put forth as minimum requirements for a disciplinary proceeding, that: 

1. The accused should be provided a written notice of the charges; 

2. the accused should be allowed a brief period, at least 24 hours, in which 
to prepare his appearance before the hearing officer; 

3. the accused should be given an opportunity to call witnesses and present 
documentary evidence in his defense (witnesses could be limited to those with 
specific evidence concerning the incident under investigation, and character wit- 
nesses could be limited to only those locally available), 

4. the accused should be allowed to confront and cross-examine witnesses, 
as long as it is feasible in terms of the command’s current mission, and as long as it 
would not make the hearing unmanageable, however, confrontation and cross- 
examination should not be mandated; 

5. the accused should come before a fair and impartial hearing officer; and 





90. See UCMJ, arts. 15-20, 10 U.S.C. §§ 15-20 (1982 & Supp. III 1985). 
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6. the accused should receive a written statement of the evidence relied on, 
and the reasons therefor, in the hearing officer’s determination of the appropriate 
action.” 

With the exception of requirement number six above, nonjudicial punish- 
ment hearings substantially comply with all of the procedural due process protec- 
tions outlined by the Supreme Court.” Even in the case of nonjudicial punishment, 
the accused is entitled to ‘‘a brief summary of information upon which the 
allegations are based. . .’** and entitled to ‘‘examine documents or physical 
objects. . .which the commander has examined in connection with the case. ...’’* In 
addition, article 15 provides a right of appeal to the imposing officer’s superior, 
which is reviewed by an attorney.” 

A McDonnell hearing would fulfill the Navy’s compelling need for firm 
discipline and a summary, but fair, method for handling misbehavior. Built into the 
McDonnell hearing are constitutional safeguards against denying an accused the 
minimum requirements of procedural due process. So long as the command uses a 
type of hearing for nonjudicial punishment that provides the accused the required 
due process, the need for the right of refusal, afforded servicemembers not afloat or 
otherwise attached to a ship, is obviated.” This leads to the conclusion that the 
provision denying the right to refuse nonjudicial punishment should be universally 
applied. 

In every case, however, the sentencing officer should forward a written 
summary of the proceedings to his superior, stating the action taken and the 
evidence upon which the action was based. A staff judge advocate would then 
review the record, as part of an automatic appeal, for compliance with procedural 
due. process. The hearing officer’s superior would also review the sentence for 
appropriateness of punishment. An automatic appeal would place the responsibil- 
ity for management of excessive enforcement squarely on the chain of command, 
rather than shifting it out of the chain and into the judiciary. 

The summary court-martial is an anomaly to the disciplinary process 
because, unlike nonjudicial punishment, it allows a summary court-martial officer 





93. Id. at 559, (citing Morrisey v. Brewer, 408 U.S. 471 (1972)). Note that no right to counsel or the 
appearance of retained counsel would attach. 
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95. Id. para. 4a(3). 
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98. Members who are attached to or embarked on a vessel have no right to refuse nonjudicial 
punishment. UCMJ, art. 15(a), 10 U.S.C. § 815(a) (1982). The fact that this provision has survived the 
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satisfied with the due process afforded military members subjected to nonjudicial punishment. 
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to sentence an accused to confinement for up to thirty days.” The commanding 
officer appoints the summary court-martial officer, who is generally a subordinate 
within his command. Thus, the commanding officer can give a subordinate more 
punishment power than he himself can render. 

In light of the McDonnell hearing, elimination of the summary court- 
martial as a tool of discipline is desirable. The commanding officer should be given 
the authority to confine persons based on findings at nonjudicial punishment 
hearings. If the procedural due process safeguards of a McDonnell hearing are 
afforded the accused, the need for the commanding officer to appoint a subordi- 
nate to administer punishment by confinement vanishes. If the commanding officer 
cannot hold the hearing upon questions of impartiality, the case should then be 
transferred up the chain of command to an officer who has no significant personal 
involvement in the case. 


C. The Criminal Trial Model 
1. Standing Courts 


The case of United States v. Ryan exemplifies how procedural and 
administrative matters contribute to delays in processing courts-martial. In that 
case, the court held that, because of a fatal defect in the convening order, the lower 
court had no jurisdiction. The court set aside the findings and sentence and 
authorized a new trial.'" More recently, the Court of Military Appeals reversed a 
conviction on the ground of jurisdictional error because the accused did not 
personally sign a written request that enlisted members be on her court.'* In that 
case, the accused’s civilian counsel made the written request, which the accused did 
not sign. Even though counsel did not object at trial to the presence of enlisted 
members, the court held that the absence of the accused’s signature on the written 
record was error, reversed the lower court’s decision, and authorized a new 
hearing.’® 

These ‘‘paperwork”’ reversals are easily removed from the military trial 
system, but their removal requires legislative action.'* Congress should enact a law 





99. R.C.M. 1301(d), MCM, 1984. In addition, a summary court officer can reduce any enlisted person at 
least one paygrade, whereas the commanding officer cannot reduce the more senior enlisted 
personnel because he lacks promotion authority over them. /d.; UCMJ, art. 15(dX1XbX2XD), 10 
U.S.C. § 815(dX1)(bX2XD) (1982). 

100. United States v. Ryan, 5 M.J. 97 (C.M.A. 1978). 

101. Id. at 7. 

102. United States v. Brandt, 20 M.J. 74 (1985). The accused must ‘“‘personally’’ request enlisted 
membership. UCMJ, art. 25(cX(1), 10 U.S.C. § 825(cX(1) (1982). 

103. United States v. Brandt, 20 M.J. 74 (1985). 

104. /d. at 77; United States v. Ryan, 5 M.J. 97 (C.M.A. 1978). 
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that includes a judicial system for the military that removes the need for any 
authority to create a court and refer charges to that court. Congress should provide 
a statutory standing court system for the military. Sworn allegations could then be 
presented to the commanding officer for determinative action as to the handling of 
the matter as a disciplinary problem or sending the matter to trial. Standing courts 
would eliminate errors in paperwork, which appellate courts have held to be errors 
of jurisdictional proportion, and would permit stare decisis within the judicial 
circuits. In such a system, the line commander would retain prosecutorial discretion 
with regards to sending appropriate cases to trial. His role in approving plea 
bargaining agreements would not change,"® and it would continue to be his 
decision to treat a matter as a minor disciplinary infraction or a more serious 
offense requiring a criminal trial. This system would provide administrative due 
process for matters treated as breaches of discipline and would provide for a ready 
court before which an accused facing trial could seek immediate relief, without 
having to wait for the creation of his court-martial. 


2. Modified Pretrial Investigations 


Article 32 could be modified to provide that the right of confrontation and 
cross-examination does not apply to this hearing. Since this is only a hearing to 
establish a prima facie case, the government should be permitted to establish its 
case by affidavit. The defense should not have the right to select which witnesses it 
wishes to confront and cross-examine. Also, the right to present matters in extenua- 
tion and mitigation at an article 32 hearing should be eliminated. The investigation 
is charged with establishing a basis for the charges and not with sentencing. 
Discovery at an article 32 investigation would then return to the original concept of 
observing the government’s case. 

At an article 32 hearing, the accused is presently afforded the opportunity 
to request individual military counsei in addition to having the right to detailed 
defense counsel and to hire civilian counsel.’ It is believed that the accused would 
be afforded all required due process rights concerning counsel if the right to 
request individual military counsel were deleted. 

In revising the pretrial investigation process, it should also be determined 
whether to leave the pretrial investigation as a responsibility of the line commander 
or transfer it to the judiciary and have the trial counsel present his prima facie case 
to a military judge or other designated, legally trained magistrate. If the evolution 
of the investigation into a quasi-judicial forum must stay, it would be reasonable to 





105. R.C.M. 705, MCM, 1984. 
106. UCM], art. 38, 10 U.S.C. § 838 (1982 & Supp. III 1985). 
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have it supervised by a magistrate. In such a case, there would be no need for an 
additional review by a staff judge advocate.'” 


3. The Choice of the Services 


A solution to delays in general courts-martial trial processing is to have the 
special court-martial’s maximum confinement authority increased to one year.'* 
Such enhanced authority would allow more trials to be held at the special court- 
martial level, thereby avoiding the hazards and delays of an article 32 investigation. 
Increased confinement authority would match the misdemeanor authority of most 
civilian jurisdictions. This is a logical solution because it requires limited legislative 
research, hearings, or drafting; it merely requires the approval of a single concept 
by Congress. 


4. A Canadian Solution 


Another possible solution, likely to create more controversy, but which 
could prove especially valuable during extended combat periods, would be to adept 
at least part of the Canadian system. In Canada, if the court-martial convening 
authority refers a case to trial by military judge alone, the military judge will be the 
trier of fact and the sentencing authority and is authorized to confine up to two 
years.'” This method would enhance the speed of court-martial processing if, at the 


same time, no pretrial investigation were required. More flexibility in scheduling 
trials would be available, especially while awaiting witnesses who may be temporar- 
ily absent from the area due to combat. The maximum sentence is severe enough to 
handle much of the misconduct that occurs in the military. The ‘‘judge alone’’ trial 
concept is a very attractive means of streamlining the court-martial system, espe- 
cially for combat zones or forward deployment use. 


5. One Court-Martial 


Another solution would be to eliminate the special court-martial and retain 
the general court-martial as the single type of criminal trial. The maximum 
punishment authorized would be the permitted maximum for the offense. This 
proposal would enhance the deterrent value of the court-martial because of the risk 





107. See supra note 75. This staff judge advocate review could be eliminated in favor of a preliminary 
hearing concept. 

108. Report of the Code Committee Chairman on Proposed Changes to the MCM to the Eleventh 
Interservice Military Judges’ Seminar (Mar. 11, 1985). 

109. Act Respecting National Defense, Can. Rev. Stat. ch. N-4, pt. VII, § 154 (1970). 
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of far greater punishments. If done in conjunction with eliminating the right to 
refuse nonjudicial punishment, only those matters which need to be resolved in a 
criminal forum would be likely to be referred. 

Considering that a general court-martial requires a minimum of five mem-. 
bers, and a special court-martial requires only three members, this proposal would 
likely result in an increase in the line officer involvement in the criminal trial. 
Based on statistics in the Annual Report of the Judge Advocate Generals of the 
Armed Forces, the Army used members in 27% of its special courts-martial (786 of 
2,843) and in 33% of its general courts-martial (516 of 1,581); the Air Force used 
members in 39% of its special courts-martial (503 of 1,278) and in 44% of its 
general courts-martial (1856 of 4220); and the Navy used members in 9.5% of its 
special courts-martial (1,110 of 11,573) and in 30% of its general courts-martial 
(290 of 946).'"° 

Eliminating the special court-martial would obviously require more legisla- 
tive study and research than the option of changing the maximum punishment of 
the special court-martial. A thorough study could, however, result in a more 
balanced change to the system than piecemeal legislation. As part of such a move, 
maximum punishments could be reviewed with a view toward decreasing them, as 
deemed appropriate, and defining crimes as misdemeanors or felonies. 


D. Benefits of Change 


The military trial system would benefit from these changes in several ways. 
These changes would: 

1. Eliminate the duplication of investigations and mini-trials without 
reducing the pretrial process below the constitutional standards required for 
Federal courts;'"' 

2. save time and money at the pretrial stages to allow more of the resources 
to be concentrated on the trial itself; 

3. emphasize the conduct of the accused, rather than other irrelevant 
considerations concerning choice of forum, by eliminating the special court-martial 
and making the crime, not the forum, dispositive of the maximum punishment;'” 





110. See Annual Report of the United States Court of Military Appeals and the Judge Advocates General 
of the Armed Forces and the General Counsel of the Department of Transportation, 18 MJ. CXV 
(1983). 

111. Gerstein v. Pugh, 420 U.S. 103 (1975). 


112. The accused, of course, would continue to have a full opportunity to submit evidence in extenuation 
and mitigation. 
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4. increase the efficiency of the military justice system by adopting the 
Canadian system or increasing the special court-martial’s confinement power;'" 
and 

5. make the court-martial process accessible and functional under all 
conditions, and particularly under combat conditions, with no true depreciation of 
an accused’s rights.'"* 


VI. CoNCLUSIONS 


Clearly, the overburdened military justice system requires reform in order 
to function efficiently and effectively. It is no solution, however, to devise a system 
that suffers duplication and patronization in time of peace, but declares martial law 
within the military in time of war. The system that instills proper habits of 
discipline while training for war should be the same one used during times of war. 
The solution lies in devising one simplified system that is fair and just to the society 
that requires it, as well as to those who run afoul of its rules. The system must be 
premised on a belief that its administrators, both the line commanders and the staff 
judge advocates, will act responsibly, maturely, and with the goal of achieving social 
order fairly and justly. If a system is created with the view that administrators will 
abuse their authority, it is destined to become mired in overprotectionism. A system 
of checks, natural to any trial system, has to be designed to protect against 
occasional error, but should not be premised on the belief that error is an assured 
consequence of having a trial. 

Commanders entrusted with the defense of the nation should be trusted ‘‘to 
make sound decisions with respect to justice and fairness to the individual.’’''’ To 
this end, the military should return to a simplified system of justice that reflects 
both the principles and practices of military justice from its origins, and the 
evolution of constitutional safeguards from other courts. It should permit military 
commanders to act independently on matters of discipline. The system should be 
distinctly divided into the two parts of administrative, command controlled, nonju- 
dicial punishment and judicial courts-martial. 

With regard to nonjudicial punishment, no accused would have the right to 
refuse discipline and the commanding officer would have enhanced power to 
impose punishments that include those presently available to a summary court- 
martial officer. The accused would be protected by requiring a hearing which meets 





113. Such modification would allow for a more efficient system despite the inherent delay attendant to 
article 32 investigations. The streamlining of the pretrial investigation process, pursuant to articles 
32 and 34, however, should be part of the reform of the system. 

114. Although the accused’s ability to submit formally, at a hearing, certain matters in defense, 
extenuation, and mitigation would be lost, the discovery opportunity would remain, and the 
proposals comport with due process requirements. 

115. Westmoreland & Prugh, supra note 27, at 87. 
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the fundamental requirements of procedural due process and an automatic appeal, 
which would include review by a staff judge advocate and senior commander. Such 
a process would provide the commander with more flexibility in fashioning meas- 
ures to serve as deterrents to accuseds, as well as others in the command, while 
providing appellate protection within the military chain of command. 

With regard to courts-martial, it is proposed that special courts-martial 
either be enhanced or deleted from the system. Further, summary courts-martial 
should be deleted from the system. Such action would involve legislative and 
executive classification of offenses according to their maximum permissible pun- 
ishments, and would result in punishment not being artificially capped by the 
selection of a forum. Offenders would face the assigned maximum for each individ- 
ual offense committed. This threat of punishment, in and of itself, may have a 
powerful deterrent effect. 

A necessary corollary to reforming the court-martial is the elimination or 
modification of the formal pretrial investigation. Conceived as an instrument to 
counter command abuse, the article 32 pretrial investigation has evolved into a 
judicial hearing with a life of its own, existing separate and apart from the true 
reason for having a pretrial inquiry, which is to prevent baseless charges from 
coming to trial. The article 32 process has overburdened the military justice system 
with expense and delay. The fifth amendment exempts the military from the grand 
jury requirement, thus, the system implemented should not be more burdensome 
than that from which it is exempt. It should be sufficient to require that the pretrial 
investigation be conducted thoroughly and professionally, and that the investiga- 
tion be reviewed by an attorney not subject to command influence. 

In order to reduce the processing time further, it is proposed that perma- 
nent courts, to which charges could be preferred from any command, be created. 
The commander would retain prosecutorial discretion and plea bargaining author- 
ity. Standing courts would reduce the possibility of appellate reversal on technical 
irregularities, without removing any real prosecutorial authority from the line 
commander. 

A military justice system can function adequately in peace and in war 
without resorting to martial law during times of military stress. A single system, 
which effectively instills the patterns of proper behavior in peacetime and war, 
without suspending substantial parts of that system, justifies itself. It is recognized 
that, in any program to redesign military justice, many interests, opinions, and 
traditions have to be considered. Most importantly, it must be recognized that any 
legal system exists to serve the community that requires its use. To be effective and 
credible, its rules of procedure must be based on trust in the leaders of the 
community, and must reflect a common-sense approach to both social control and 
fairness to the individual. 
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Can Virginia Enforce Its Hazardous Waste Facilities 
Siting Act Against Federal Facilities? 


Ensign Lani A. Hustace, USNR* 


I. INTRODUCTION 


The disposal and treatment of hazardous waste is a problem of national 
concern. Hazardous waste, if disposed of improperly, can foul soil and water and 
injure wildlife; however, United States industries continue to expand and require 
additional facilities to process the hazardous waste they generate. Tension exists 
between the need for industry and economic growth and the desire for a healthy 
environment.' 





*Ensign Hustace is presently a third-year law student at Wake Forest University. 
She received her B.A. degree from the University of Evansville in 1982 and her 
M.A. degree from the University of Evansville in 1984. Ensign Hustace is on the 
editorial staff of the Wake Forest Law Review. The author wishes to express her 
gratitude to Commander Charles W. Tucker, JAGC, U.S. Navy, for his most helpful 
assistance, suggestions, and comments. 


1. The Solid Waste Disposal Act, commonly referred to as the Resource Conservation and Recovery Act 
of 1976 (Pub. L. No. 94-580, § 2, 90 Stat. 2796 (1976) (current version at 42 U.S.C. §§ 6901-6987 
(1982)) followed several Federal acts designed to ensure Federal facility compliance with Federal, 
state, and local regulations addressing the control of pollution. See, e.g., Pub. L. No. 91-604, § 4(a), 84 
Stat. 1676, 1678 (1970) (current version at 42 U.S.C. § 7418 (1982)) (amendment to the Clean Air Act); 
Pub. L. No. 92-500, § 2, 86 Stat. 816 (1972) (current version at 33 U.S.C. § 1251 (1982)) (amendment to 
the Federal Water Pollution Control Act). In considering the need for national legislation on 
hazardous waste management, Congress found that ‘‘the economic and population growth of our 
Nation, and the improvements in the standard of living enjoyed by our population, have required 
increased industrial production. . [and] have resulted in a rising tide of. . .waste materials.’’ 42 U.S.C. 
§ 6901(aX2) (1982). This increase in hazardous waste has not been accompanied by a corresponding 
increase in environmentally protective hazardous waste facilities. 42 U.S.C. § 6901(bX3) (1982). 
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Congress addressed the hazardous waste problem through the Resource 
Conservation and Recovery Act (RCRA) of 1976, which provides uniform guide- 
lines for the disposal and treatment of hazardous waste. These guidelines were 
designed to protect the environment by prescribing specific standards for the 
construction and operation of all hazardous waste facilities. The enactment of 
Federal guidelines also encouraged industrial growth by overriding the patchwork 
of state and local regulations.’ 

In part, as a result of the laxity in pollution control at some Federal 
facilities,* Congress added a section to the RCRA which compels Federal facilities 





At the same time, Congress wished to encourage the growth of industry. Congress envisioned the 
reduction of pollution through ‘‘the development. . .of new and improved methods and processes to 
reduce the amount of waste .. .”” as opposed to the complete ban or unreasonable restriction of 
hazardous waste facilities. 42 U.S.C. § 6901(a)(4) (1982) (emphasis added). 

In interpreting the Toxic Substances Control Act, the Environmental Protection Agency has 
recognized that efforts to ban PCB disposal would frustrate the national program for safe PCB 
disposal. Thus, ‘‘all outright bans are void as obstacles to achieving one of the primary purposes of 
TSCA.” Andreen, Defusing the ‘‘Not in My Back Yard’? Syndrome: An Approach to Federal 
Preemption of State and Local Impediments to the Siting of PCB Disposal Facilities, 63 N.C.L. Rev. 
811, 815 (1985). The PCB situation is clearly analogous to that of hazardous waste, in that banning 
facilities would be contrary to promoting safe disposal of hazardous waste. 

By requiring compliance with Federal standards, technology would be used to make hazardous 
waste disposal safer, but would not prevent the legal disposal of hazardous waste. 

2. Pub. L. No. 94-580, § 2, 90 Stat. 2796 (1976) (current version at 42 U.S.C. §§ 6901-6987 (1982)). 

3. Until the passage of the Resource Conservation and Recovery Act, hazardous waste disposal, if 
regulated, was directed by various local and state requirements. See Duffy, State Hazardous Waste 
Facility Siting: Easing the Process Through Local Cooperation and Preemption, 11 B.C. Envtl. Aff. L. 
Rev. 755, 789 (1984). Because of local prejudice, industry was often at the mercy of stubborn and 
unreasoning municipalities. Some states enacted legislation that overrode local control to consider 
applications from a centralized and impartial viewpoint. Jd. at 790; Tarlock, Siting New or Expanded 
Treatment, Storage, or Disposal Facilities: The Pigs in the Parlors of the ‘80’s, 17 Nat. Resources L. 
429, 439 (1984). 

4. See Tucker, Compliance by Federal Facilities with State and Local Environmental Regulations, 35 
Naval L. Rev. 87, 88 (1986). The states, until the passage of the Resource Conservation and Recovery 
Act, controlled the regulation of hazardous waste management and disposal. Without specific 
Federal statutory language waiving sovereign immunity, state standards could not be enforced 
against Federal facilities. As a result, Federal facilities that were supposed to be role models in 
pollution control were sometimes lax in their duties. Jd. 

Traditionally, conflicts in Federal and state law are resolved by the Supremacy Clause. State 
regulation must bow to the Federal if it can only be enforced by impairing the Federal objective or 
operation of Federal law. Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142 (1963). For 
a more complete discussion of Federal preemption in general, see Hirsch, Toward a New View of 
Federal Preemption, 1972 U. Ill. L. F.515. The Federal government is not subject to state control or to 
lawsuits by states or individuals unless it has waived its sovereign immunity. For a more complete 
discussion, see infra notes 9-15 and accompanying text. 
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to comply with authorized state plans for hazardous waste management.’ This 
waiver of sovereign immunity has been the subject of litigation in which the courts 
have sought to ease the tension created by local regulation of Federal facilities. 

A potentially troublesome situation now exists in Virginia as the result of 
this Federal/state conflict. Virginia has passed a siting act® which controls the 
location of hazardous waste facilities at the state level. Proposed regulations would 
ban any hazardous waste facility along the coast of Virginia. This action comes at a 
time when the Department of Defense (DoD) plans to construct a large facility to 
accommodate the waste generated by naval bases and air stations along the 
Virginia coast, for which the present facilities are rapidly becoming inadequate. 
The proposed regulations, if applicable to the Federal government, would not only 
prevent the building of such a facility, but could result in the shutdown of existing 
U.S. Navy waste facilities. 

This comment discusses the case law addressing Federal/state tensions and 
examines the conflict between the United States Navy and the State of Virginia. 


II. THE EvoLution Or Case Law 


In 1976, the Supreme Court handed down two landmark decisions, 
Hancock v. Train’ and E.PA. v. California ex rel. State Water Resources Control 
Board,’ concerning compliance with state requirements by Federal facilities. The 
decisions involved the Water Pollution Control Act and the Clean Air Act, both of 
which have provisions very similar to those of the RCRA concerning compliance by 





5. 42 U.S.C. § 6961 (1982). It was suggested to Congress that a Federal agency be created, or that the 
Environmental Protection Agency be used, to regulate Federal facilities and to assure compliance 
with the Resource Conservation and Recovery Act. H.R. Rep. No. 1491, 94th Cong., 2d Sess. (1976), 
reprinted in 1976 U.S. Code Cong. & Ad. News (90 Stat.) 6238. The committee that made this 
proposal was adamant in its opposition to subjecting Federal facilities to individual state control. 
Specifically, the committee stated that: ‘‘State hazardous waste plans do not apply to Federal 
facilities, nor should such State plans take into account hazardous waste generated on such facili- 
ties.’”” Id. at 6262. 

Congress did not act on this recommendation when it passed the Resource Conservation and 
Recovery Act. Instead, Congress included Section 6961, which reads, in part, that ‘‘[Federal facilities 
engaged in solid waste management}. . .shall be subject to, and comply with, all Federal, State, 
interstate, and local requirements, both substantive and procedural. . . respecting control and 
abatement of solid waste or hazardous waste disposal in the same manner, and to the same extent, as 
any person is subject to such requirements. . . .’’ 42 U.S.C. § 6961 (1982). The interpretation of this 
section, and similar sections in other Federal pollution-control acts, has become the subject of 
litigation. 

6. Va. Code §§ 10-287 - 10-304.1 (Supp. 1986). 

7. 426 U.S. 167 (1976). 

8. 426 U.S. 200 (1976). 
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Federal facilities with state requirements. In both cases, the Court held that Federal 
installations must comply with quantifiable, substantive state requirements con- 
cerning pollution, but need not follow state procedural guidelines.’ 

Shortly after these decisions, Congress passed the RCRA, including Section 
6961 which specifically subjects Federal installations to state procedural require- 
ments. Congress subsequently amended other pollution control acts to effect the 
same result,’° thereby rendering Hancock and EPA v. California inapplicable in 
many situations. 

Since the passage of the RCRA, not much litigation has arisen to challenge 
state control over Federal facilities. In State of Florida Department of Environmen- 
tal Regulation v. Silvex Corp.,'' the Florida hazardous waste statute, which imposed 
strict liability for damages caused by hazardous waste released into the environ- 
ment in violation of state guidelines, was examined. The issue in the Silvex case was 
whether state strict liability provisions are ‘‘requirements’’ with which a Federal 
facility must comply under the RCRA. The court held that they were not. 





9.In Hancock, a case dealing with the Clean Air Act, Kentucky attempted to require a Federal 
installation to obtain a state permit under the state’s federally approved implementation plan. The 
Court held that, although the Federal installation must comply with established air pollution control 
and abatement measures, obtaining a permit was not a ‘‘requirement”’ within the meaning of the 
Federal statute. Hancock v. Train, 426 U.S. 167, 184 (1976). 

The Court reasoned that the state permit requirement did not serve a purely regulatory purpose. 
Without a permit, the Federal installation would be barred from operating, even if it were in full 
compliance with the state’s substantive requirements. /d. at 180. The Court concluded that, without a 
*‘clear and unambiguous declaration by the Congress that federal installations may not perform their 
activities unless a state official issues a permit,” those activities must be allowed to continue. Jd. 

In E.PA. v. California, the Court reiterated this rationale in deciding the somewhat narrower issue 
of whether a Federal facility must obtain a permit from a state with a federally approved permit 
program or from the E.P.A. E.P.A. v. California ex rel. State Water Resources Control Bd., 426 U.S. 
200 (1976). The Court held that obtaining a state permit was not a “‘requirement’’ respecting 
substantive state controls of pollution. /d. at 227. The Court explained that ‘‘federal installations are 
subject to state regulation only when and to the extent that congressional authorization is clear and 
unambiguous.” Jd. at 211. Since the Federal statute involved did not state specifically that Federal 
installations must obtain state permits, the state could not enforce such a requirement. Jd. at 213. The 
Court went on to say that Congress had the option of amending the statute if it were dissatisfied with 
the result. Id. at 228. This is precisely what Congress did. See infra note 11 and accompanying text. 

10. Tucker, supra note 4, at 91-92. 

11. 606 F. Supp. 159 (M.D. Fla. 1985). The court stated that, under 42 U.S.C. § 6961 (1982), Federal 
facilities are required to comply with both substantive and procedural requirements of the state. Id. 
at 162-63. Realizing that pollution statutes should create minimum guidelines nationwide so states 
can uniformly enforce their federally authorized programs against Federal facilities, the question 
becomes what is meant by the term requiring Federal facilities to obtain state permits and obey other 
procedural ‘‘requirements.”’ ‘In sum, the legislative history and the case law interpreting federal 
statutes with similar waiver language have strictly defined requirements as synonymous with state 
objective regulations.” [d. at 163. Liability provisions in the state statute were held not be be such a 
requirement. Id. at 164. 
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Kelley for and on Behalf of People of State of Michigan v. United States," 
decided after Silvex, involved the interpretation of ‘‘requirements’’ under the 
Water Pollution Control Act.'* In Kelley, the plaintiffs claimed that the U.S. Coast 
Guard discharged chemicals into the ground water without a permit, in violation of 
state law. The statute provided, in part, that it was unlawful to ‘‘discharge into the 
waters of the state any substance which is or may become injurious to the public 
health, safety or welfare.’’'* The court held that the provision did not ‘‘provide 
objective, quantifiable standards subject to uniform application,’’ and therefore 
was not a “‘requirement’’ that triggered waiver of sovereign immunity under the 
Water Pollution Control Act." 

Currently, under the RCRA, Federal facilities must comply with state 
substantive and procedural requirements when those requirements are part of a 
federally authorized hazardous waste management and disposal plan, are objective 
and quantifiable, and are integral to standards for emissions and related environ- 
mental factors. 


III. THE SITUATION IN VIRGINIA 
A. Factual Setting 


The DoD has determined that a facility should be constructed on Federal 
property to manage the hazardous waste of naval facilities located in Virginia. The 


naval facility at St. Julien’s Creek was the initial site chosen by the DoD," however, 
strong local protests erupted and the DoD agreed to consider other naval facilities 
along the Virginia coast." 





12. 618 F. Supp. 1103 (W.D. Mich. 1985). 

13. 33 U.S.C. § 1323 (1982). 

14. Kelley, 618 F. Supp. at 1108. 

15. Id. In explaining its decision, the Court cited United States ex rel. TVA v. Tennessee Water Quality 
Control Bd., 717 F.2d 992 (6th Cir. 1983), which held that the immunity waiver provision of the Water 
Pollution Control Act ‘‘did not change the extent to which [the Act] waived immunity from state or 
local control; it merely made it clear that where federal agencies are subject to state or local 
regulation, they must comply with state or local procedural as well as substantive requirements.” /d. 
(emphasis added). State law claims against the Coast Guard were dismissed. /d. 

16. The Defense Logistics Agency issued a notice of intent to prepare an environmental impact 
statement on hazardous waste storage in the Tidewater area. 50 Fed. Reg. 37,571 (1985). The Agency 
proposed to modify existing facilities at St. Julien’s Creek for receipt and temporary storage of 
hazardous waste. Id. 

17. In local meetings, comments were received by the Defense Logistics Agency on subjects such as the 
degree of local involvement in the decisionmaking process, the methodology used by the Agency for 
comparing alternatives, and the safety precautions. As a result of this local input, the Agency decided 
not to proceed with the project until the completion of the environmental impact statement. Jd. 
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Virginia’s hazardous waste management program is federally authorized 
and the Navy must comply with Virginia’s requirements regarding the operation of 
a hazardous waste facility. Virginia recently enacted a statute governing the siting 
of hazardous waste facilities. Regulations have been proposed in Virginia which, if 
enacted, would ban the construction of a hazardous waste facility at any of the 
DoD’s proposed sites. To determine whether Virginia may enforce such regulations 
against Federal facilities requires a step-by-step analysis. 


B. Federal Analysis 


Whether the RCRA permits enforcement of Virginia’s siting statute is 
irrelevant, if the RCRA grants an exemption from compliance with state regu- 
lations. Section 6961 of the RCRA provides that ‘‘the President may exempt any 
solid waste management facility of any department, agency, or instrumentality in 
the executive branch from compliance with such a requirement [of the state] if he 
determines it to be in the paramount interest of the United States to do so.’’” The 
initial exemption would be for one year, however, the President may renew the 
exemption annually after a new determination of ‘‘paramount interest’’ on the part 
of the United States.” 

In a statement accompanying Executive Order 12088, President Carter put 
forth the following policy with regard to granting exemptions: 


From now on, all Federal facilities must comply with the same Federal, State, 
and local environmental standards, procedural requirements, and schedules 
for cleanup that apply to individual citizens and corporations. I personally will 
review requests for exemptions, and I will grant them only in cases where I 
find that national security or the paramount interest of the Nation is at 
stake.” 


The only situation to date in which an exemption has been granted involved 
the unexpected arrival of thousands of refugees into southern Florida, creating an 
intense problem for those trying to feed, house, and clothe them. The President 
authorized the use of an Army fort in Puerto Rico to serve as a refugee facility, 
exempting the fort from satisfying the requirements of various pollution statutes.” 
This situation was clearly temporary in nature and was conducive to the granting of 
a Presidential exemption. 





18. 42 U.S.C. § 6961 (1982). 

19. Id. 

20. President’s Statement on Signing Exec. Order No. 12,088, 14 Weekly Comp. Pres. Doc. 1769 (Oct. 13, 
1978). 

21. Puerto Rico v. Muskie, 507 F. Supp. 1035 (D.P.R. 1981). For an in-depth discussion.of the Ft. Allen 
case, see Tucker, supra note 4, at 101-04. 
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The construction and operation of a hazardous waste facility is permanent. 
An exemption could neither be premised on the basis that the need is transitory nor 
on the element of suddenness or surprise, as with the refugee situation. The only 
basis for an exemption would be a continuing ‘‘paramount interest’’ to the nation 
or national security.” In such a case, application for an exemption is required. In 
Legal Environmental Assistance Foundation, Inc. v. Hodel,* an atomic energy 
plant in Tennessee was charged with violating the RCRA. One of the plant’s 
defenses was that complying with the RCRA’s provisions would require the public 
disclosure of restricted nuclear information. The court held that a violation of the 
RCRA is not automatically excused by the defense that complying with the RCRA 
would threaten national security.“ The court stated that application should have 
been made for a Presidential exemption and, since it was not, national security was 
not a valid issue for the court’s consideration.” 


C. The Scope of RCRA-Authorized State Programs 


Section 6926 of the RCRA authorizes Federal approval of state hazardous 
waste programs. Once the Environmental Protection Agency (EPA) Administrator 
has reviewed a proposed plan and approved it, the ‘‘State is authorized to carry out 
such program in lieu of the Federal program. . .and to issue and enforce permits for 
the storage, treatment, or disposal of hazardous waste . .. .’” Further, “‘[aJny action 
taken by a State under a hazardous waste program authorized under this section 


shall have the same force and effect as action taken by the Administrator . .. .’”” 
Virginia’s Solid and Hazardous Waste Management statute” which was in 
effect until 1986, had been approved by the EPA. Accordingly, Federal facilities 





22. National security is also an area of paramount interest to the United States. There are security 
concerns with the operation of military bases, the transportation of nuclear materials, weapons, and 
any other material essential to the operation of a military base, as well as the storage of these 
materials. For a discussion of the exemption of the military from state ‘regulations concerning the 
transportation of hazardous waste in the State of Virginia, see infra notes 47-49 and accompanying 
test. The efficient treatment and disposal of hazardous waste is essential to military mission 
accomplishment. Unreasonable restrictions or prohibitions on the siting or operation of hazardous 
waste facilities would hamper military operation. The cost and logistics of having to transport waste 
long distances for processing would be prohibitive and would result in diversion of funds from crucial 
military programs. 

23. 586 F. Supp. 1163 (E.D. Tenn. 1984). 

24. Id. at 1167. 

25. Id. at 1169. The court concluded that the defendant was in violation of the Act, however, the court 
refused to issue an injunction or assess civil penalties because the plant was a ‘‘unique and essential 
element of this nation’s system of nuclear defense.”’ /d. The court also took into consideration the fact 
that the defendant was attempting to correct the situation. Id. 

26. 42 U.S.C. § 6926(b) (1982). 

27. 42 U.S.C. § 6926(d) (1982). 

28. Va. Code § 32.1-177 - 32.1-186 (1950). 
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were required to comply with the statute’s substantive and procedural provisions.” 
This statute, however, did not cover the siting of hazardous waste facilities. The law 
specifically provided for the ‘‘exercise [of] general supervision and control over 
solid and hazardous waste management activities in this Commonwealth with the 
exception of siting certification of hazardous waste facilities. . . .’” 

In 1986, however, Virginia enacted the Virginia Waste Sempenene Act; “ 
which specifically addresses the siting of hazardous waste facilities.” As of the 
writing of this comment, however, these siting criteria were not part of any federally 
approved program.” 

The RCRA provides that a state program may impose stricter requirements 
than those of the EPA. Section 6929 states that ‘‘no State. . .may impose any 
requirements less stringent than those authorized under this title. . . .’’* Should a 
state attempt to impose less stringent standards, the Federal government could 
enforce the more stringent Fedéral standards, pursuant to the Supremacy Clause of 
the United States Constitution.* This comment will now analyze corresponding 
Federal and Virginia laws with a view toward determining the applicability of 
Virginia’s Waste Management Act to Federal facilities. 


1. Federal Law 


Federal regulation provides: 


[U]pon approval of a State permitting program. . . 

(i) Except as provided in §271.4, nothing in this subpart precludes a 
State from: 

(1) Adopting or enforcing regulations which are more stringent or 
more extensive than those required under this subpart; 

(2) Operating a program with a greater scope of coverage than that 
required under this subpart. 





29. See supra notes 9-15 and accompanying text. 

30. Va. Code § 32.1-178(AX1) (1950) (emphasis added). 

31. Va. Code §§ 10-263 - 10-312 (Supp. 1986). This act repeals the Solid and Hazardous Waste 
Management statute. 

32. Id. §§ 10-287 - 10-304.1. 

33. Virginia had a siting statute which was enacted in 1984. Va. Code §§ 10-186.1 - 10-186.21 (Supp. 
1985). Siting criteria, however, were not part of any program submitted by Virginia to the Environ- 
mental Protection Agency, and the Agency did not consider such siting criteria to be a part of the 
federally authorized program. Telephone interview with William Schremp, Virginia Program Man- 
ager, U.S. EPA Region III (July 31, 1986). 

34. 42 U.S.C. § 6929 (1982). 

35. U.S. Const. art. VI, cl. 2; Rosbe, Transportation of Hazardous Wastes in Licensing a New Disposal 
Site (or not on my street), 17 Nat. Resources L. 509, 518 (1984). For a brief discussion of the 
Supremacy Clause, see supra note 4. See also Hirsch, supra note 4 (Federal preemption in general). 
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Where an approved State program has a greater scope of coverage 
than required by Federal law, the additional coverage is not part of the 
Federally approved program.” 


Further, there are limitations concerning the ‘‘more stringent’’ require- 
ments which a state may enforce. To be approved by the EPA: 


[The] State program must be consistent with the Federal program and State 
programs applicable in other States and. . .any aspect of State law or of the 
State program which has no basis in human health or environmental protec- 
tion and which acts as a prohibition on the treatment, storage or disposal of 
hazardous waste in the State may be deemed inconsistent.” 


The EPA explained that, under certain circumstances, the RCRA autho- 
rized the preemption of more stringent state requirements, but that the RCRA was 
not intended to have a ‘‘sweeping preemptive effect.’’* 

In an analogous situation concerning disposal sites for polychlorinated 
biphenyl (PCB) under the Toxic Substances Control Act (TSCA),” which was 
enacted ten days before the RCRA,” one commentator notes that: 


[T]he EPA has contended that Congress only meant to give state and local 
governments the flexibility to impose requirements more stringent than 
required by federal law. The agency. . .recognized that efforts to ban PCB 
disposal would frustrate the national program for safe PCB disposal. Thus, 


the EPA has argued. . .that all outright bans are void as obstacles to achieving 
one of the primary purposes of TSCA." 


This view was also expressed on a broader scale: 


While the EPA has always believed that States should have the right to set 
pollution control standards more restrictive than the Federal standards, it 
would be a matter of national concern if this principle were to become the 
basis for refusal by States to share in the national responsibility for finding 
safe means for the proper disposal of hazardous substances.” 





36. 40 C_ER. § 271.1(fX2) (1983). It might be argued that siting requirements are beyond the scope of 
hazardous waste management, since they do not regulate the methods of treatment or disposal, but 
rather the location of a facility. If siting is beyond the scope of the regulations governing the 
authorization of state hazardous waste programs, then siting should not be considered part of the 
federally approved state program and unenforceable against Federal facilities. 

37. 40 CER. § 271.4 (1983). 

38. Rosbe, supra note 35, at 521 (quoting 45 Fed. Reg. 33,385 (1980)). 

39. 15 U.S.C. § 2601 (1982). 

40. Andreen, supra note 1, at 812 n.5. 

41. Id. at 815. 

42. Id. 
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Even if a state has an environmentally sound reason for banning the 
disposal of hazardous waste, requirements must not be so stringent as to be 
infeasible. 


[T]he EPA contended that Congress had intended to permit state and local 
governments to impose tighter restrictions if specific local geological or other 
physical conditions dictate variations from general, federally imposed 
requirements. . . . [Those requirements] must be practically attainable, and 
they must not have been enacted to prevent entirely the disposal of PCBs in an 
area.” 


Thus, a state may impose more stringent requirements under its hazardous 
waste management and disposal programs, but may not ban such facilities or 
unreasonably restrict their operation through unattainable requirements. 

The major objectives of the RCRA are an increase in reclamation and 
environmentally sound hazardous waste disposal.“ To allow states to ban the 
operation of facilities to carry out those objectives would defeat congressional 
intent to encourage industry growth. The amount of hazardous waste generated will 
not decrease as a result of a ban on waste disposal, but will be either concentrated 
in the few states that still allow disposal or dumped illegally by desperate and 
frustrated private concerns.“ 


2. The Virginia Waste Management Act 


The Virginia Waste Management Act addresses solid waste management,” 
hazardous waste management,” radioactive waste,” the siting of hazardous waste 
facilities,” and the transportation of hazardous materials.” 

With regard to the transportation of hazardous materials, it is worthy of 
note that the Virginia Act provides that any party which complies with Federal 
regulations will be considered to be in compliance with the state law. This 
provision, standing alone, would potentially exempt the Navy, or any Federal entity, 





43. Andreen, supra note 1, at 823 (quoting S. Jellinck, Memorandum from Assistant Administrator for 
Pesticides and Toxic Substances, Environmental Protection Agency, to Regulation Administration: 
State and County Ordinances banning PCB disposal (Mar. 24, 1980). 

44. H.R. Rep. No. 1491, 94th Cong., 2d Sess. (1976), reprinted in U'S. Code Cong. & Ad. News (90 Stat.) 
6238, 6240. 

45. Congress found ‘‘the problems of waste disposal. . .have become a matter national in scope and in 
concern and necessitate Federal action. . . .’’ 42 U.S.C. § 6901(a\(4) (1982). 

46. Va. Code §§ 10-271 - 10-276 (Supp. 1986). 

47. Id. §§ 10-279 - 10-282. 

48. Id. §§ 10-283 - 10-285. 

49. Id. §§ 10-287 - 10-304.1. 

50. Id. §§ 10-305 - 10-309. 

51. Id. § 10-309. 
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from compliance with the state statute so long as it were in compliance with Federal 
regulations, but would subject a Federal agency to state control when not in 
compliance with Federal regulations. This awkward and untenable result was 
avoided, however, by the inclusion of a specific exemption: ‘‘Nothing contained in 
this article shall apply to regular military or naval forces of the United States . . . 
providing the same are acting within their official capacity and in the performance 
of their duties...” This unqualified exemption is not conditioned on compliance 
with Federal regulations. 

The fact that the transportation of hazardous waste is entrusted not to state 
standards, but to Federal standards, detracts from Virginia’s argument that its 
state siting standards are necessary to protect the health, safety, and welfare of its 
citizens. Virginia’s allowing transportation of hazardous waste to be governed 
under Federal guidelines is inconsistent with its insistence that state guidelines 
must be followed with regard to siting. Absent the showing of a special need, such 
insistence appears unfounded. 

The Virginia Waste Management Act, however, defines ‘‘person’’ to 
include “‘governmental body.’’* Apparently, Virginia intended the military to be 
subject to the statute.* Under the RCRA, the military is required to follow the 
substantive and procedural guidelines of a state’s federally approved program.” As 
noted earlier, however, Virginia’s siting statutes were apparently not included in its 
federally approved waste management program. A more detailed analysis follows. 


IV. Sitinc: A MATTER OF FEDERAL OR STATE Law? 


Land use regulation is ‘‘an area traditionally the concern of the 
states. .. .””* One commentator notes that, before the RCRA was enacted, the 
Federal government deferred to local land use regulations when it came to siting 
waste facilities.” One Federal district court abstained from considering a case that 
involved a siting decision by a state board, reasoning that, if the court were to 





52. Id. § 10-308. 

53. Id. § 10-264. It is interesting to note that, in the earlier siting statute, the definition of person included 
the term ‘‘federal government agency.” Va. Code § 10-186.3 (Supp. 1985). Possibly, this change in 
language represents a realization by the State of Virginia that it may not enforce its siting regulations 
against Federal facilities. 

54. The Department of Defense is composed of the various military branches and its function is not to 
regulate, but to organize and maintain the defense of the nation. The Department of Defense does 
not routinely engage in domestic affairs, and is independent of domestic agencies. 

55. For a more complete discussion, see supra notes 9-15 and accompanying text. It appears that the 
siting criteria were not specifically approved by the EPA. 

56. J. V. Peters & Co. v. Hazardous Waste Facility Approval Bd., 596 F. Supp. 1556, 1560 (S.D. Ohio 
1984). 

57. Duffy, supra note 3, at 789. 
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consider the matter, it would be compelled to consider the merits of the siting 
statute and ‘‘would inevitably be drawn into interpreting new and complex state 
law.’’™ 

The RCRA does not address the siting of facilities. Thus, the issue is 
whether ‘‘silence’’ is to be interpreted to require deference by Federal facilities to 
state decisions. In this situation, there is no direct conflict between the Federal 
statute and the state siting statute and, accordingly, the doctrine of preemption 
does not apply.” There is arguably a conflict if the state statute, as applied, 
frustrates the Federal goals and policies as set forth in the RCRA. Such a conflict 
may be resolved by preempting the state statute.” 

Even though there is no apparent conflict, issues may still arise in applica- 
tion and enforcement of the state statute. The state, asserting its police power, may 
attempt to ban the construction of a military hazardous waste facility, and zoning 
ordinances and other land use legislation may be enacted to restrict Federal 
facilities and their uses.” 

State and local concerns are important, but they must be balanced against 
the needs of the Federal government which serves the nation. If an individual state 
can control Federal facilities through its police power, the United States govern- 
ment will be confronted by a variety of inconsistent and unmanageable regulations. 
National concerns must often override local and state concerns when a matter of 
national importance is involved. 

Finally, even if one is to accept that the siting of facilities is a matter of state 


law, not addressed by the RCRA, the issue of whether the Federal government has 
waived its sovereign immunity with respect to the siting of its facilities must be 
addressed. The waiver of sovereign immunity, providing for state regulation of 
Federal facilities, requires ‘‘clear and unambiguous” language on the part of 





58. J. V. Peters & Co. v. Hazardous Waste Facility Approval Bd., 596 F. Supp. 1556, 1560 (S.D. Ohio 
1984). 

59. Hirsch, supra note 4, at 519. ‘‘The test of whether both federal and state regulations may operate, or 
the state regulation must give way, is whether both regulations can be enforced without impairing the 
federal superintendence of the field, not whether they are aimed at similar or different objectives.” 
Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142 (1963). 

60. Hirsch suggests that, in such situations, the courts should consider the Federal statute and its 
operation, the state statute and its operation, and, finally, the relationship between the two statutes. 
Hirsch, supra note 4, at 521. The state statute cannot impinge upon the operation of the Federal law. 
Id. at 519. 

61. Unlike the “‘taking”’ from a private landowner for which the state compensates the landowner, a ban 
on construction of hazardous waste facilities through the exercise of a state’s police power results in 
an uncompensated “‘taking’’ without recourse to lift the ban. A state’s determination of environmen- 
tal needs for the health, safety, and welfare of its citizens may subject the Federal facility to 
unreasonable restriction with which the facility is required to abide. 
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Congress.” Section 6961 subjects the Federal government to state requirements 
“respecting control and abatement of solid waste. . . .’”* No mention is made of the 
siting of hazardous waste facilities. 

The courts give a very narrow interpretation when the issue of waiver of 
sovereign immunity by the Federal government is raised. Congressional intent must 
be clear and express. Since the RCRA does not explicitly address siting and, since 
Section 6961, which partially waives sovereign immunity with respect to hazardous 
waste management controls, does not mention anything about siting, the Federal 
government has not waived its sovereign immunity with regard to the siting of 
hazardous waste facilities. 

Further, although the RCRA does not explicitly address the siting of 
hazardous waste facilities, there is language in the statute that indicates a congres- 
sional intent that siting be under Federal control. Section 6924 addresses the 
minimum Federal standards to be applied to operators of hazardous waste 
facilities: 


[T]he Administrator shall promulgate regulations establishing such perfor- 
mance standards, applicable to owners and operators of facilities for the 
treatment, storage, or disposal of hazardous waste. . .as may be necessary to 
protect human health and environment. Such standards shall include, but 
need not be limited to, requirements respecting—. . . 

(4) the location, design, and construction of such hazardous waste 
treatment, disposal, or storage facilities. . . .* 


Sections 6924 and 6925 of the RCRA provide that application for a facility 
permit must indicate the site at which the waste material will be disposed or 
processed. 

The RCRA addresses the ‘‘[pjrocedure for [the] development and 
implementation of [a] State plan.’’® Section 6946 states that: 


Within [180] days after publication of guidelines under section [6942(a) of this 
title (relating to identification of areas with common solid waste management 
problems)}, the Governor of each State, after consultation with local elected 
officials, shall promulgate regulations based on such guidelines identifying 
the boundaries of each area within the State which. . [are] appropriate for 
carrying out regional solid waste management.” 





62. Hancock v. Train, 426 U.S. 167, 180 (1976), E.P.A. v. California ex rel. State Water Resources Control 
Bd., 426 U.S. 200, 211 (1976). 

63. 42 U.S.C. § 6961 (1982) (emphasis added). 

64. 42 U.S.C. § 6924 (1982) (emphasis added). 

65. 42 U.S.C. § 6946 (1982). 

66. 42 U.S.C. § 6946(a) (1982) (emphasis added). 
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It is interesting to note that the RCRA does not mention any procedure for 
designating an area unsuitable for hazardous waste management.” If Congress 
wanted certain lands designated unsuitable for hazardous waste management, it 
could have so provided in the RCRA. The absence of such a provision implies that 
Congress did not contemplate that any area would be unsuitable for carefully 
regulated hazardous waste management, only that some areas might be better 
suited than others. 


V. VIRGINIA’S PROPOSED REGULATIONS AND THEIR EFFECT ON FEDERAL 
FACILITIES 


A. The Regulations 


There have been regulations proposed in Virginia which would substan- 
tially modify existing law and effectively bar the Navy from constructing or 
operating a facility on the Virginia coast. The section of the proposed siting criteria 
entitled ‘‘Prohibition on Siting,”’ states that: 


[TJhe Council has determined that hazardous waste treatment, storage and 
disposal facilities should not be placed in certain specific locations of the state 
because of the environmentally sensitive nature of such locations and 
increased risk to health and environment by the placement of a hazardous 
waste facility in such locations. 

A. No hazardous waste facility shall be sited in tidal or freshwater 
wetlands, except as provided at commercial port facilities as provided in 
Section 2.4(5). 

B. No hazardous waste facility shall be sited in a 100-year 
floodplain. .. .* 





67. It is interesting to note that Congress outlines procedures and criteria to determine whether a tract of 
land is unsuitable for mining, as follows: 
(a). . .With respect to Federal lands within any State, the Secretary of Interior may, and if so 
requested by the Governor of such State shall, review any area within such lands to assess 
whether it may be unsuitable for mining operations for minerals or materials other than coal, 
pursuant to the criteria and procedures of this section. 
(b). . .An area of Federal land may be designated under this section as unsuitable for mining 
operations if (1) such area consists of Federal lands of a predominantly urban or suburban 
character, used primarily for residential or related purposes, the mineral estate of which 
remains in the public domain, or (2) such area consists of Federal land where mining 
operations would have an adverse impact on lands used primarily for residential or related 
purposes. 
30 U.S.C. § 1281 (1982). No such criteria, however, are contained in the RCRA. 
68. Virginia Hazardous Waste Facility Siting Regulations §§ 2.3(A) & (B) (proposed regulations to amend 
Va. Code §§ 10-263 - 10-312 (Supp. 1986). 
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The aforementioned section 2.4(5) provides that: 


[Facilities designed to store waste in above ground tanks or portable contain- 
ers}” for the temporary storage of hazardous wastes destined for import, 
export or ocean incineration, which are sited at port facilities specifically 
designed for commercial shipping, may be allowed if those facilities are 
designed for the storage of hazardous wastes and have been designed and will 
be constructed to withstand the 100-year flood and the flood of record at that 
port facility.” 


The effect of these regulations is that no hazardous waste may be inciner- 
ated or processed on Virginia’s coast, although hazardous waste may be stored 
temporarily in specially constructed facilities for incineration at sea. 

The purported authority for these regulations is sections 10-292 and 10-301 
of The Virginia Management Act.” Section 10-292 provides that ‘‘criteria shall be 
designed to prevent or minimize the location, construction or operation of a 
hazardous waste facility from resulting in (i) any significant adverse impact on the 
environment and natural resources, and (ii) any significant adverse risks to public 
health, safety or welfare.’”” Section 10-301 provides that, included in certification 
may be ‘‘any terms and conditions. . [deemed] necessary and appropriate to 
protect and prevent injury or adverse risk to health, safety, welfare, the environment 
and natural resources.’”” 

The proposed regulations are a severe application of the broader policy 


considerations stated in the statute, and their validity is determined by a three-step 
analysis. First, does a state siting statute have authority under the RCRA? Second, 
assuming the RCRA does authorize a state to have a siting statute, is Virginia’s 
statute valid on its face? Third, if the statute is valid on its face, is it valid as applied 
through the proposed regulations? 


1. Does the Statute Have Authority Under the RCRA? 


Although the RCRA does not specifically mention siting,” it addresses the 
location of a hazardous waste facility as a consideration in a hazardous waste 
management program.” The RCRA is primarily concerned with hazardous waste 
management and pollution-emission control, not in siting. If the RCRA were 
deemed to have authorized Virginia’s siting statute as part of Virginia’s federally 





69. Id. at § 2.2(A). 

70. Id. at § 2.4(5(b) (emphasis added). 

71. Va. Code §§ 10-292 & 10-301 (Supp. 1986). 

72. Id. § 10-292. 

73. Id. § 10-301. 

74. For an implied reference to siting, see supra note 64 and accompanying text. 
75. See supra notes 64-67 and accompanying text. 





WINTER 1986 e Virginia Hazardous Waste Facilities 


approved program, then Virginia could enforce substantive and procedural guide- 
lines that are more stringent than the Federal guidelines.” Virginia, however, did 
not submit its siting statutes to the EPA for consideration when it applied for 
authorization of its state plan,” and the statute does not indicate that it derives its 
authority from the RCRA. As it is extraneous to the federally authorized state plan, 
it cannot be enforced automatically against Federal facilities, in lieu of EPA 
guidelines.” 

Section 6947(c) of the RCRA, dealing with the Administrator’s approval of 
a state plan, provides that ‘‘nothing in this subtitle shall be construed tc prevent or 
affect any activities respecting solid waste planning or management which are 
carried out by State, regional, or local authorities unless such activities are inconsis- 
tent with a State plan approved by the Administrator. . . .’”” Assuming that siting is 
a part of ‘‘planning,”’ section’6947(c) only authorizes Virginia to enact a siting 
statute that is not inconsistent with the federally authorized plan. The section does 
not say that such an auxilliary statute may be enforced against Federal facilities as 
if it were a part of the federally authorized plan. To be federally authorized, the 
statute must be approved by the Administrator. Until considered and approved, 
arguably, the statute has no more impact than any other state law, and the Federal 
government has not waived its sovereign immunity. 


) 


2. Is the Siting Statute Valid on its Face? 


Assuming, for purposes of analysis, that the RCRA implicitly authorizes a 
siting statute as part of a federally approved state program,” the statute must be 
examined to determine whether it is valid on its face. Section 6926(b) of the RCRA 
requires that a state program be ‘‘equivalent to the Federal program’’ and 
“‘consistent with federal and state programs applicable in other states.’ 

The siting statute itself is moderate in its language. It seeks to prevent a 
“‘significant adverse impact’ on the environment and ‘‘significant adverse 





76. See supra notes 9-15 and accompanying text. 

77. See supra note 33. 

78. Upon approval by the EPA Administrator, a state plan can be enforced in lieu of the Federal 
guidelines. Until approval, however, Federal guidelines remain in force for all facilities. 42 U.S.C. § 
6926(b), (d) (1982). The Environmental Protection Agency, at the time the Resource Conservation and 
Recovery Act was enacted, was authorized to grant interim authorization to state plans already in 
effect. 42 U.S.C. § 6926(c) (1976). This provision does not affect the instant case. 

79. 42 U.S.C. § 6947(C) (1982). 

80. It is the author’s position, however, that the RCRA does not authorize a state siting statute as part of a 
federally approved program which may be enforced against Federal facilities. 

81. 42 U.S.C. § 6926(b) (1982). 

82. Va. Code § 10-292 (Supp. 1986) (emphasis added). 
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risks’ to the public health, safety and welfare. This statute, in addressing signi/i- 
cant adverse impact or risks is in keeping with the RCRA policy to foster improved 
hazardous waste processing without banning processing altogether.“ 


3. Is the Siting Statute Invalid as Applied? 


Federal regulations state that ‘‘any aspect of State law or of the State 
program which has no basis in human health or environmental protection and 
which acts as a prohibition on the treatment, storage or disposal of hazardous waste 
in the State may be deemed inconsistent”’ with the Federal program and, therefore, 
not approved.” The language of the Federal regulations implies that a successful 
challenge to the state law will prove both that the state regulations prohibit the 
processing of hazardous waste and that they have no basis in health or environmen- 
tal protection. 

The remaining issue is how strictly the provision ‘‘no basis’’ in health and 
environmental protection should be construed. If strictly construed, a state could 
give flimsy ‘‘environmental’’ reasons for the basis of its regulations and still be 
‘‘consistent’’ with the Federal program. A more logical interpretation is that there 
must be a reasonable basis for the state’s regulations.” There is always a concern 
that a state or local government might enact legislation out of fear and prejudice,” 
and the absence of a requirement of reasonableness in that legislation would defeat 
the purpose of the RCRA. 

The proposed Virginia siting regulations would act as a prohibition on 
management and disposal of hazardous waste in coastal areas. Only temporary 
storage under extremely narrow conditions would be allowed.” All other manage- 





83. Id. (emphasis added). 

84. Note, however, that at least one other state, Illinois, has a siting statute which has been upheld in the 
state courts. City of Rockford v. Illinois Pollution Control Bd., 125 Ill. App. 3d 384, 465 N.E.2d 996 
(1984). The Illinois statute also has a provision prohibiting the siting of hazardous waste on a 100-year 
flood plain. See id. 

85. 40 C.ER. § 271.4(b) (1983) (emphasis added). 

86. This interpretation is supported by language in the Virginia siting statute which emphasizes 
significant adverse impact and risk to public health. 

87. An example of the passion created by the subject of hazardous waste is embodied in a memorandum 
from the St. Julien’s Creek Joint City Task Force to the mayors of several Virginia cities. After stating 
that no one in Virginia wants the hazardous waste facility proposed by the Defense Logistics Agency, 
the author of the memo goes on to say how the Agency ‘‘made fools’’ of the Virginia citizens and 
concludes with ‘‘we think our wisdom, however small, should outweigh this outrageous Federal folly, 
however great.”’ J. Overton, Memorandum from Consultant, St. Julien’s Creek Joint City Task Force 
to the Hon. James W. Holley Ill, Hon. J. Bennie Jennings, Jr., Hon. J. Robert Gray, Hon. Walter 
Cartwright (Oct. 19, 1985). 

88. Virginia Hazardous Waste Facility Siting Regulation § 2.4(5) (proposed regulations to amend Va. 
Code. §§ 10-263 - 10-312 (Supp. 1986)). 
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ment and disposal activities would be prohibited.” The state may have a justifiable 
environmental concern, and coastal areas may present problems that areas further 
inland do not. The issue, however, is whether these problems are so severe as to 
warrant a ban on all waste management activities, or whether they can be remedied 
through better planning and the construction of improved facilities. Since Congress 
opposed bans in general as contrary to the RCRA goals,” any proposed bans must 
be viewed suspiciously and should be balanced against more moderate alternatives 
that consider both national and local concerns. 


VI. CONCLUSION 


Virginia’s hazardous waste facilities siting statute does not derive its 
authority from the RCRA and, in fact, the RCRA does not specifically mention 
siting at all. To the extent the state siting statute is beyond the scope of the RCRA, it 
cannot be part of the state’s federally authorized plan. Accordingly, it is unenforce- 
able against Federal facilities. Implicit authority for a state siting statute is inade- 
quate to support legislation which frustrates congressional intent. 

Regulations which have been proposed in Virginia would effect a ban on 
the construction of hazardous waste facilities along the Virginia coast. The state has 
neither demonstrated that environmental and health concerns are placed signifi- 
cantly at risk by the construction of hazardous waste facilities that meet the 
guidelines of Virginia’s federally approved hazardous waste programs, nor shown 
that an absolute ban, repugnant to congressional intent as expressed in the RCRA 
and by the EPA, is the appropriate solution. 

Considering the history of local fear and prejudice surrounding hazardous 
waste, siting should be subject to the same restraints as hazardous waste manage- 
ment. Regulations that ban activity are inherently suspect. Regulations that 
severely restrict hazardous waste processing and reclamation are also suspect, and 
must be evaluated from the perspective of whether modern technology practically 
can attain the required standards. Regulations which ban or severely restrict 
hazardous waste facilities are contrary to the goals of the RCRA, as expressed by 
Congress and the EPA, and are neither valid nor enforceable against Federal 
facilities absent an established reasonable basis in health or environmental 
protection. 

In the absence of a clear congressional mandate, Virginia’s existing siting 
laws, which have not been incorporated into any federally approved program, are 
unenforceable against Federal facilities. The proposed regulations, which are 
clearly contrary to the needs of military installations along the Virginia coast and 





89. Id. at § 2.3. 
90. See supra note | and accompanying text. 
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contrary to expressed congressional intent, are not likely to be incorporated into a 
federally approved program, even if enacted by Virginia. 
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Unlawful Command Influence 
and Modern Military Justice 


Lieutenant James D. Harty, JAGC, USNR* 


I. INTRODUCTION 


Over the past few years, unlawful command influence has come to the 
forefront of appellate attention. Command influence is a viable issue because 
commanders walk a precarious line requiring them to balance the responsibilities 
of maintaining good order, discipline, and mission readiness with protecting the 
accused’s right to a fair and impartial hearing. When commanders step over the 

- line and undermine this right to a fair trial, corrective action must be taken. 
Commanders have publicly branded individuals as drug abusers in front of poten- 
tial witnesses and members,' and made broad policy statements that could have 
influenced potential witnesses not to testify and members to discount character 
evidence.’ Military judges, however, have failed to ensure that the court-martial 
fulfills its congressionally mandated role in the check and balance system of 
policing the vital balance between individual rights and command 
responsibilities.* 

In response to these instances of unlawful command influence, the Court of 
Military Appeals* and the Army Court of Military Review’ have taken a strong 
stance. Trends have developed and battle lines have been drawn on issues such as 
command lectures and efforts by trial judges to ‘‘defuse’’ potential unlawful 





*Lieutenant James D. Harty is presently serving as an instructor at the Naval 
Justice School, Newport, Rhode Island. He received his B.S. degree from Virginia 
Polytechnic Institute and State University in 1973, his M.A. degree from The 
University of Virginia in 1976, and his J.D. degree from Washburn University in 
1981. 

1. See, e.g., United States v. Cruz, 20 M.J. 873, 878-80 (A.C.M.R. 1985) (en banc). 

2. See, e.g., United States v. Treakle, 18 M.J. 646 (A.C.M.R. 1984), petition granted, 20 M.J. 131 (C.M.A. 
1985). For further discussion of the Treakle case, see infra text accompanying notes 51-54. 

3. See United States v. Brice, 19 M.J. 170 (C.M.A. 1985); United States v. Miller, 19 M.J. 159 (C.M.A. 
1985); United States v. Rosser, 6 M.J. 267 (C.M.A. 1979). For further discussion of the Brice and 
Miller cases, see infra text accompanying notes 48-50 & 66-70. In Rosser, the court noted the military 
judge must make more than a perfunctory inquiry into an unlawful command influence issue, as 
there is an affirmative duty to foster public confidence in the military justice system. 6 M.J. at 273. 

4. United States v. Brice, 19 M.J. 170 (C.M.A. 1985). 

5. United States v. Cruz, 20 M.J. 873 (A.C.M.R. 1985) (en banc). 
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influences. These trends may have a significant impact on how staff judge advo- 
cates advise commanders and how command influence issues are litigated at 
courts-martial. 

Following a historical analysis and summary of unlawful command influ- 
ence issues, this article analyzes trends and provides answers to questions such as: 
How can a staff judge advocate best advise a commander; how can trial and defense 
counsel successfully litigate the issues; and how is the Court of Military Appeals 
likely to deal with these issues? 


II. COMMAND INFLUENCE 
A. Legislative history 


Since World War II, outcries of military justice abuses have reached 
Congress, resulting in congressional hearings regarding the fairness of the system.° 
Many citizens argued to congressional committees that commanding officers 
should be divorced from military justice by legislation stripping commanders of all 
control over the court-martial process.’ Transcripts of these hearings show congres- 
sional and public concern that military personnel were not receiving fair and 
impartial trials, and a loss of public confidence in the military justice system.® 
Congress recognized that morale and discipline were adversely affected, not only by 
a military justice system that was actually unfair, but also by a system that appeared 
unfair. In response, Congress attempted to recapture public confidence by modern- 
izing the military justice system to ensure for the accused ‘‘the right to be tried by 
as fair and impartial a court as is consistent with the maintenance of an efficient 
military organization. . . .’”” Congress intended ‘‘to free courts-martial members 
from any improper and undue influence by commanders which might affect an 
honest and conscientious consideration of guilt or innocence of an accused.’’” The 





6. United States v. Karlson, 16 M.J. 469, 474 (C.M.A. 1983); United States v. Davis, 12 U.S.C.M.A. 576, 
579, 31 C.M.R. 162, 165 (1961); United States v. Gordon, 1 U.S.C.M.A. 255, 257, 2 C.M.R. 161, 163 
(1952). 

7. United States v. Davis, 12 U.S.C.M.A. 576, 579, 31 C.M.R. 162, 165 (1961) (orientation lectures to 
court members are neither per se prohobited nor per se prejudicial - the critical question is their 
subject matter). 

8. United States v. Cruz, 20 M.J. 873, 878-80 (A.C.M.R. 1985) (en banc) (citing Hearings on S. 857 and 
H.R. 4080 Before a Subcomm. of the Comm. on Armed Services, 81st Cong., 1st Sess. 90 (1949)). 

9. United States v. Gordon, 1 U.S.C.M.A. 255, 257, 2 C.M.R. 161, 163 (1952) (analyzing congressional 
history in modernizing the military justice system and addressing the collateral issue of the accuser 
concept). 

10. United States v. Littrice, 3 U.S.C.M.A. 487, 491, 13 C.M.R. 43, 47 (1953) (involving comments that 
thieves should not be retained in the military and members should not usurp the responsibilities of 
the convening authority). 
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result is a balancing of the commander’s responsibilities and individual’s rights — 
a ‘‘delicate balance.’ 

Article 37 of the Uniform Code of Military Justice (UCMJ) and Rule for 
Court-Martial 104 in the Manual for Courts-Martial, 1984 now frame the unlawful 
command influence and control prohibitions. These provisions are both specific 
and general. Convening authorities and commanders are specifically prohibited 
from censuring, reprimanding or admonishing any court-martial member, military 
judge or counsel concerning that court’s findings or sentence, or for the proper 
exercise of any court-martial function by said individuals. All persons subject to the 
UCM] are prohibited generally from coercing or, through unauthorized means, 
influencing either the court’s or a member’s action in reaching findings or sentence 
in any case. 


B. Summary of recurring fact patterns 


Although unlawful command influence can result from acts by anyone 
subject to the UCMJ, it most frequently results from acts by the accused’s conven- 
ing authority or by a senior commander. The most common resulting harm is that 
the senior’s judgment is substituted for, or imposed on, the military judge’s or 
member’s independent judgment," or the accused is denied access to witnesses or 
the benefit of favorable testimony without fear of reprisal.'* This result may be 


intentional or inadvertent. In either event, the result is that the person influenced 
becomes the alter ego of the person causing the influence, thereby destroying the 
impartial nature of the military justice process. 

Unlawful command influence cases have recurring factual scenarios involv- 
ing convening authority or senior commander contact with court-martial witnesses 
or personnel. Appellate courts have analyzed these cases by addressing the follow- 
ing questions: Who made the contact; what was the content of the contact; who was 
contacted; and what was the timing of the contact in relation to the trial date? 
Answers to these questions help determine whether unlawful command influence 
exists. The most frequently recurring scenarios include contact with court-martial 
witnesses and members through policy directives and general informational 
lectures. 

Actual, as well as potential, defense witnesses are susceptible to command 
influence. Actual witnesses are generally unlawfully influenced through direct 





11. United States v. Rosser, 6 M.J. 267, 272 (C.M.A. 1979). 

12. Unlawful command influence could also arise where another person’s judgment impacts on the 
independent judgment of counsel or a witness. 

13. See, e.g., United States v. Tucker, 20 M.J. 863 (A.F.C.M.R. 1985). For further discussion of the Tucker 
case, see infra text accompanying notes 62-65. 
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contact with superiors.'' Potential witnesses are those influenced through knowl- 
edge of their superior’s policy and the possible ramifications of seeming to oppose 
that policy by testifying on behaif of an accused.'* Such knowledge results in these 
persons never outwardly expressing their own independent views, thus leaving 
counsel without knowledge of potentially favorable witnesses. The accused is, 
accordingly, denied either honest testimony of actual witnesses or access to poten- 
tial witnesses. The loss of this testimony denies an accused the fair trial Congress 
contemplated.’ 

Influencing court-martial members through policy directives is a recurring 
problem because such directives originate at senior levels and necessarily address 
disciplinary issues. Promulgating policy directives does not, however, automatically 
result in unlawful command influence. Appellate courts have recognized the 
‘*propriety and necessity of the ‘determination and promulgation of general service 
or command policies and pronouncements which are a proper exercise of the 
command function.’’’” Such directives will not result in unlawful command influ- 
ence unless they tend to control the judicial process rather than merely attempt to 
‘improve the discipline of the command.’’"* 

Exposure of court-martial members to policy directives has been found to 
exceed the ‘‘discipline improvement’’ purpose, and result in unlawful command 
influence, where: A directive required that general courts-martial members be 
informed of a policy that repeat offenders should receive punitive discharges;” a 
superior commander read a Headquarters, U.S. Army Europe directive concerning 


retention of thieves in the Army to members detailed to hear a larceny case;” a 
convening authority posted his memorandum concerning appropriate punishment 
of thieves next to a plan of the day announcing the accused’s upcoming court- 
martial for larceny;” and court-martial members in a drug trial heard the Comman- 
dant of the Marine Corps lecture on drug abuse in the Marine Corps.” 

Otherwise proper command policy can run afoul of command influence 
prohibitions by being referred to during courts-martial. The Court of Military 





14. See, e.g., United States v. Rosser, 6 M.J. 267 (C.M.A. 1979). 

15. See, e.g., United States v. Cruz, 20 M.J. 873 (A.C.M.R. 1985); United States v. Tucker, 20 M.J. 863 
(A.F.C.M.R. 1985). 

16. Regarding a military accused’s guarantee of a fair trial, see United States v. Rowe, 11 M.J. 11 (C.M.A. 
1981). Concerning the issue of a fair trial, including access to witnesses who may testify without fear 
of a superior’s reprisal, see United States v. Charles, 15 M.J. 509 (A.F.C.M.R. 1982). 

17. United States v. Eland, 17 M.J. 596, 599 (N.M.C.M.R. 1983) (quoting United States v. Grady, 15 M.J. 
275, 276 (C.M.A. 1983). 

18. United States v. Hawthorne, 7 U.S.C.M.A. 293, 299, 22 C.M.R. 83, 89 (1956). 

19. Id. 

20. United States v. Isbell, 3 U.S.C.M.A. 782, 14 C.M.R. 200 (1954); United States v. Littrice, 3 
U.S.C.M.A. 487, 14 C.M.R. 43 (1953). 

21. United States v. Cole, 17 U.S.C.M.A. 296, 38 C.M.R. 94 (1967). 

22. United States v. Brice, 19 M.J. 170 (C.M.A. 1985). 
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Appeals has long condemned any reference to command policy in front of members 
because they are charged with impartial decision-making responsibilities.” The 
policy may be proper, but reference to the policy in such a way as to bring the 
commander into the deliberation room is improper.” Reference to policy is consid- 
ered tantamount to calling the policy source to the stand and asking him or her to 
instruct the court as to proper findings or sentence.” 

In-court references to policy will not automatically result in unlawful 
command influence;* a case-by-case approach has been employed. The issue is 
‘‘whether, in light of all the facts and circumstances, the references to command 
policy were improper.’’” Whether a reference is improper is determined by apply- 
ing the standard established in United States v. Grady:* Was the commander 
brought into the deliberation room through reference to policy? Appellate courts 
have held that reference to drug policy during voir dire of the members is proper,” 
as is reference through cross-examination and argument to dispel a defense claim 
that the accused was not fully aware of the policy.” On the other hand, unlawful 
influence generally is found where reference to policy is not followed by cautionary 
instructions.’ Further, each case must be considered individually, in light of its 
unique facts and circumstances, and the appellate court may determine that no 
cautionary instruction to members will be sufficient to remove the prejudice.” 

Early case law held that general informational lectures to court-martial 
members were not per se outlawed.” These decisions encouraged convening author- 
ities ‘‘to comment on certain matters in orientation lectures to courts-martial.’”™ 
Content was considered the primary factor, not whether the comments were deliv- 





23. United States v. Grady, 15 M.J. 275, 276 (C.M.A. 1983). 

24. Id. See also United States v. Fowle, 7 U.S.C.M.A. 349, 22 C.M.R. 139 (1956). 

25. United States v. Estrada, 7 U.S.C.M.A. 635, 23 C.M.R. 99 (1957). 

26. United States v. Robertson, 17 M.J. 846, 850 n.1 (N.M.C.M.R.), petition denied, 19 M.J. 7 (C.M.A. 
1984). 

27. Id. at 849. 

28. 15 MJ. 275 (C.M.A. 1983). 

29. See, e.g., United States v. Robertson, 17 M.J. 846 (N.M.C.M.R.), petition denied, 19 M.J. 7 (C.M.A. 
1984), United States v. Eland, 17 M.J. 596 (N.M.C.M.R. 1983). 

30. United States v. Robertson, 17 M.J. 846 (N.M.C.M.R.), petition denied, 19 M.J. 7 (C.M.A. 1984). 

31. See, e.g., United States v. Estrada, 7 U.S.C.M.A. 635, 23 C.M.R. 99 (1957), United States v. Fowle, 7 
U.S.C.M.A. 349, 22 C.M.R. 139 (1956). 

32. United States v. Estrada, 7 U.S.C.M.A. 635, 23 C.M.R. 99 (1957). 

33. United States v. Davis, 12 U.S.C.M.A., 31 C.M.R. 162 (1961); United States v. Jones, 12 U.S.C.M.A. 
373, 30 C.M.R. 373 (1961); United States v. Danzine, 12 U.S.C.M.A. 350, 30 C.M.R. 350 (1961) 
(lecture to court-martial members on their general responsibilities and prerogatives one month prior 
to the accused’s trial held not to be prejudicial). 

34. United States v. Danzine, 12 U.S.C.M.A. 350, 352, 30 C.M.R. 350, 352 (1961). 
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ered by the commanding officer or to the members only.* This view was based on 
the then-existing Article 37, UCMJ,* and Paragraph 38, Manual for Courts-Martial, 
1951, which expressly authorized the convening authority to ‘‘give general instruc- 
tion to the personnel of a court-martial which he has appointed.’’” These provisions 
were changed in 1969 with an amendment to article 37 and a revision of paragraph 
38, which provided that general informational lectures were not prohibited if they 
were for the sole purpose of instructing ‘‘members of a command’’ in substantive 
and procedural aspects of courts-martial.* The Army Court of Military Review has 
held this language change represents a prohibition against presenting general 
instructional or informational court-martial materials to detailed court-martial 
members as a segregated group.” 

The practical effect of the change was to outlaw command contact regard- 
ing military justice matters with detailed court-martial members segregated from 
the command as a whole. Just as in the past, however, content will be the most 
important factor. Although addressing detailed court-martial members regarding 
military justice matters is prohibited, addressing an entire command is not. Even 
an address to an entire command, however, may result in a finding of unlawful 
command influence if detailed court-martial members are present and the combi- 
nation of content and timing are inappropriate.” 


C. Alternate theories 


The issue of unlawful command influence encompasses two distinct theo- 
ries. The defense may raise the issue of actual unlawful influence, asserting that 
action by a superior has had an impact on the fairness of the accused’s trial. This 
traditional, actual command influence theory is oriented toward the internal 
military justice process. The alternate theory available to the defense is the 





35. United States v. Wright, 17 U.S.C.M.A. 110, 37 C.M.R. 374 (1967) (instructional lectures should be 
given before assembly of the court and should only be of general orientation nature); United States v. 
Johnson, 14 U.S.C.M.A. 548, 34 C.M.R. 328 (1964) (pretrial orientation of members should be broad 
and general); United States v. Danzine, 12 U.S.C.M.A. 350, 30 C.M.R. 350 (1961). See United States v. 
Navarre, 5 U.S.C.M.A. 32, 17 C.M.R. 32 (1954) (proper to discuss statistics on effect of rank on 
findings and sentence. at courts-martial); United States v. Isbell, 3 U.S.C.M.A. 782, 14 C.M.R. 200 
(1954); United States v. Littrice, 3 U.S.C.M.A. 487, 13 C.M.R. 43 (1953). 

36. 10 U.S.C. § 837 (1968). This reference is silent on the issue of general informational lectures to court- 
martial members. 

37. MCM, 1951, para. 38. 

38. MCM, 1969 (Rev.), para. 38(bX(1). The current manual provisions contain the same language. R.C.M. 
104, MCM, 1984. 

39. United States v. Hollcraft, 17 MJ. 1111 (A.C.M.R. 1984). The court noted that distributed pamphlets 
are an outside source of law ‘‘which cannot be countenanced.”’ Jd. at 1113. 

40. United States v. Brice, 19 M.J. 170(C.M.A. 1985). Cf. United States v. Piatt, 15 M.J. 636 (N.M.C.M.R. 
1982), rev’d on other grounds, 17 M.J. 442 (C.M.A. 1984). . 
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appearance of impropriety. The question of the appearance of unlawful command 
influence does not address the actual fairness of the trial, but addresses the impact 
of what has occurred on public confidence in the fairness of the military justice 
system. 

In United States v. Cruz," the Army Court of Military Review presented a 
detailed analysis of the concept of the appearance of unlawful command influence, 
noting that ‘‘the appearance doctrine was devised to ensure that public confidence 
in the military justice system would not be undermined by the appearance that the 
accused was prejudiced . . . if [the] case was subjected to public scrutiny.’ The 
standard to be applied in deciding whether the appearance of unlawful command 
influence has been established is: Would a reasonable member of the public, if 
aware of the facts, have a loss of confidence in the military justice system and 
believe it to be unfair? 

This appearance doctrine is separate and distinct from actual unlawful 
command influence and not merely a means of lowering the threshold required to 
raise or find the existence of actual influence.” Relief may be granted based on the 
appearance doctrine alone, although there has been no actual prejudice to the 
accused.* It is, in fact, the military justice system which has been harmed by the 
loss in public confidence attendant to such an appearance of impropriety.” 

A distinction must be made between the appearance of unlawful command 
influence in the eyes of the public and a misperception on the part of a participant 
in the military justice system as to what a commander said, did, or intended.” 
Should a court-martial witness or member mistakenly believe that a commander 
desires certain testimony or a particular sentence, and said witness or member 
behaves accordingly, this is actual unlawful command influence. 





41. 20 M.J. 873 (A.C.M.R. 1985). 

42. Id. at 882. 

43. See id. at 890. The Cruz court noted that members of the ‘‘public’’ could include the rank and file of 
the services, as most servicemembers have no direct contact with the military justice system. Id. at 
882. 

44. Id. at 883; United States v. Tucker, 20 M.J. 863, 865 (A.F.C.M.R. 1985). 

45. United States v. Rosser, 6 M.J. 267 (C.M.A. 1979); United States v. Cruz, 20 M.J. 873 (A.C.M.R. 1985). 
It should be noted that this author, to date, has found no case that has granted relief solely on the 
ground of the appearance doctrine. The Cruz and Rosser cases, however, clearly demonstrate that the 
appearance doctrine is a viable theory upon which to seek relief. It is further noted that the Cruz 
court stated that the Court of Military Appeals in Rosser may have ‘‘based its remedy on a finding on 
the appearance of unlawful command influence without finding . . . actual unlawful command 
influence had occurred.”’ United States v. Cruz, 20 M.J. at 882 (emphasis added). 

46. United States v. Cruz, 20 M.J. at 884. 

47. Id. at 883. 
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III. RECENT DEVELOPMENTS 


Lectures by commanders on military justice matters continue to raise 
unlawful command influence issues, particularly where the lecture appears to touch 
on cases pending at the command. In United States v. Brice,” for example, Brice’s 
trial for selling LSD was already in progress when the military judge was told that 
the Commandant of the Marine Corps would address all officers of the command 
the following day. The judge was also told that the lecture, which was to be on the 
subject of ‘“‘drugs,’’ was mandatory for all officers, including Brice’s panel of 
members. The military judge recessed the court, the members attended the Com- 
mandant’s lecture, and were told that drug trafficking was ‘‘intolerable’’ and that 
persons guilty of such conduct should be ‘‘out’’ of the Marine Corps.” After 
reconvening the court, the military judge permitted additional voir dire and gave 
cautionary instructions to the members, but denied the defense motion for a 
mistrial. 

The trial continued, and Brice was convicted and sentenced, inter alia, to a 
dishonorable discharge. The Court of Military Appeals reversed the conviction. 
The court declined to criticize either the convening authority, who refused to 
exempt the members from attending the lecture, or the military judge, who acceded 
to the government’s request for a recess. Moreover, the court went out of its way to 
deny that the speech necessarily amounted to unlawful command influence. Never- 
theless, the court held that the timing of the lecture and its subject combined to 
deny the accused a fair trial, and strongly implied that the tone of the lecture 
improperly influenced the members.” 

In United States v. Treakle,' several noncommissioned officers testified 
that they felt reluctant to testify as character witnesses for any accused after 
hearing of a’speech by their commanding general, the convening authority of 
Treakle’s court. The general, who testified that he spoke about ‘‘consistency,”’ 
recalled telling his audience about the illogic of testifying that an accused is a 
**good soldier’’ when the witness feels the accused should be discharged.” Some 
audience members, however, took the general’s remarks as a warning against 
testifying on behalf of any accused during the presentencing hearing. The problem 
was exacerbated by the division and brigade sergeants major, who distributed 
letters to noncommissioned officers urging them not to testify that ‘‘convicted 
criminals” are good soldiers.® Although the letters were not issued until after the 





48. 19 M.J. 170(C.M.A. 1985). 
49. Id. at 171. 

50. Id. at 172 n.3. 

51. 18 M.J. 646 (A.C.M.R. 1984). 
52. Id. at 650. 

53. Id. at 651. 
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trial, they reflect the extent to which the general’s comments had been subject to 
varying interpretation, even among members of his personal staff. 

Treakle pleaded guilty, thus mooting the question of whether he was denied 
witnesses on the merits. Despite the fact that five soldiers testified in his behalf in 
extenuation and mitigation, however, the Army Court of Military Review held that 
Treakle had been denied a fair sentencing hearing. The Army court noted that one 
member of Treakle’s court who had heard the general’s speech concluded that the 
general disapproved of soldiers who testified as character witnesses during sentenc- 
ing hearings. The court also noted that the members had discussed the general’s 
views among themselves, and thus could be expected to discount testimony given 
on behalf of the accused and to hesitate to consider retention of the accused in the 
Army. In reaching its holding, the Army court applied the ‘‘presumptive prejudice”’ 
standard. Once the court found that unlawful pressure had been brought to bear, 
the court presumed all recipients of the pressure had been influenced, absent 
‘‘clear and positive’ evidence to the contrary.” In Treakle, neither the extensive 
favorable testimony nor the denials on the part of the members who had heard the 
general’s talk were enough to rebut the presumption of prejudice. 

Treakle reflects one court’s willingness to insist that the government meet 
its heavy burden of proving that unlawful command pressure did not actually 
influence its recipients. Not all reviewing courts, however, have been as demanding. 
The case of United States v. Piatt,* demonstrates a reluctance on the part of the 
Navy-Marine Corps Court of Military Review to find prejudice, even in the face of 
extraordinary circumstances. 

Just as in Brice, the Commandant of the Marine Corps was the featured 
speaker in Piatt, where a Marine drill instructor allegedly counseled several recruits 
to assault another recruit. One day prior to Piatt’s trial, the Commandant 
addressed an assembly at the San Diego recruit depot. All the members of Piatt’s 
court were present. He praised the work of most drill instructors, but expressed 
concern about ‘‘bad’’ drill instructors, such as those who assault or mistreat 
recruits. These drill instructors he called ‘‘cowards,”’ especially those who used 
recruits to commit the assaults.* As to these ‘‘super cowards,” the Commandant 
made it clear that there was no place for them in the Marine Corps and that they 
should seek other employment.” 

The next day, defense counsel moved for dismissal or, in the alternative, a 
change of venue. After prospective defense witnesses indicated that they would still 
testify truthfully, and the members’ perceptions of the speech were elicited by voir 
dire questions, both motions were denied, even though one prospective witness 





54. Id. at 657. 

55. 15 M.J. 636 (N.M.C.M.R. 1982), rev'd on other grounds, 17 M.J. 442 (C.M.A. 1984). 
56. Id. at 639. 

57. Id. 
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expressed concern that his testifying would be viewed unfavorably by superiors and 
thus might harm his career. Piatt was subsequently convicted of offenses remark- 
ably similar to those mentioned by the Commandant, and awarded a sentence that 
included a bad conduct discharge. On these facts, the Navy-Marine Corps Court of 
Military Review found neither apparent nor actual unlawful command influence. 

The Court of Military Appeals reversed Piatt’s conviction on other grounds, 
and thus did not deal with the command influence issue. Nonetheless, the court 
pointedly held that its silence ‘‘should not be construed as judicial condonation of 
the events surrounding this case or approval of the manner in which . . . the Court of 
Military Review dealt with these issues.’’” 

A comparison of Treakle and Piatt reveals at least two reasons for this 
disclaimer by the Court of Military Appeals. First, although it conceded that the 
Commandant alluded to behavior ‘remarkably similar’ to that of the accused, 
the Navy-Marine Corps court declined to find that the remarks were directed at the 
accused or intended as the Commandant’s view regarding an appropriate result in 
Piatt’s case. A more prudent course would have been to apply the presumptive 
prejudice test as the Army court did in Treakle. Second, in holding that favorable 
testimony had not been denied or ‘‘diluted,’’ the Navy-Marine Corps court ignored 
the fact that a defense witness had expressed fear that his testimony might harm his 
career. Concern about the chilling effect of command lectures is precisely what 
Congress had in mind in enacting article 37 of the UCMJ. Even if the witness 
believes he will still testify truthfully, a problem remains, ‘‘because of the difficulty 
[for the prospective witness] in ascertaining for himself the effect. . .’”" of the 
lecture. The Navy-Marine Corps court simply ignored the realities of military life. 

Treakle, Piatt, and Brice all involve indirect pressure on courts-martial. 
Direct attempts to influence participants, albeit uncommon, also occur. In United 
States v. Tucker,” a convening authority orally admonished a senior noncommis- 
sioned officer for testifying at a sentencing hearing on behalf of an airman accused 
of drug offenses. The convening authority, a colonel, told the witness that his 
involvement in the case was ‘‘absolutely inappropriate.’’® Later, at a monthly 
meeting of senior noncommissioned officers, the colonel described the witness’ 
testimony as ‘‘unacceptable”’ and ‘‘unprofessional.’’* Prior to the accused’s trial, 
the colonel announced at another such meeting that those present should disassoci- 
ate themselves from the accused. 





58. United States v. Piatt, 17 M.J. 442 (C.M.A. 1984). 

59. Id. at 447. 

60. United States v. Piatt, 15 M.J. 636, 639 (N.M.C.M.R. 1982). 
61. United States v. Rosser, 6 M.J. 267, 272 (C.M.A. 1979). 

62. 20 M.J. 863 (A.F.C.M.R. 1985). 

63. Id. at 864. 

64. Id. 
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Upon review of this guilty plea case, the Air Force Court of Military Review 
set aside the accused’s sentence and ordered a rehearing in spite of the convening 
authority’s efforts prior to trial to clarify his intent. The court held that the evidence 
created ‘‘an unmistakable impression that [the convening authority] attempted to 
inhibit favorable mitigation testimony and that he was successful.’’* 

In United States v. Miller,” the accused allegedly firebombed the office of 
his company commander, Captain Ellis. Prior to trial Captain Ellis spoke to 
members of Miller’s court, and expressed his feelings that the persons responsible 
for the damage should be ‘“‘strongly disciplined,’ and apparently asked one 
member to ‘‘burn them.’ The military judge denied all but one challenge for 
cause, after the members indicated they could remain impartial, notwithstanding 
Captain Ellis’ comments. 

The Court of Military Appeals set aside Miller’s sentence, holding that the 
voir dire responses clearly raised the possibility of unlawful command influence. 
The court criticized the military judge’s denial of the challenges for cause, describ- 
ing the members’ disclaimers as ‘‘perfunctory in nature and unaccompanied by 
any explanation from the members as to why they should be believed.’ The court 
also stated that the decision to deny the challenges demonstrated ‘‘a complete 
disregard’’ of the importance of maintaining the appearance of fairness in courts- 
martial.” 

Miller strongly suggests that the Court of Military Appeals has grown 


impatient with trial judges who hesitate to excuse members who have been exposed 
to actual, or even apparent, command influence. Several years ago, the court 
warned against ‘‘perfunctory’’ rehabilitation of members in United States v. 
Rosser.” In the context of Rosser, Miller stands as a clear indication that excusal of 
the challenged member, rather than a ‘‘salvage operation,’ is the preferred course 
for the military judge. 


IV. REMEDIES 


The remedy to be applied for unlawful command influence should be 
tailored to the facts and circumstances of the case and there is no established finite 
list of remedies. Relief is to be appropriate for the case at hand, fashioned so as to 
preserve the actual or apparent fairness of our military justice system." 





65. Id. at 866. 

66. 19 M.J. 159 (C.M.A. 1985). 

67. Id. at 162. 

68. Id. at 164. 

69. Id. 

70. 6 M.J. 267 (C.M.A. 1979). 

71. See United States v. Roser, 21 M.J. 883, 885 (A.C.M.R. 1986). 
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Appellate courts have generally granted relief by ordering an evidentiary 
hearing on the issue of unlawful command influence.” The ultimate relief granted 
could be so drastic as to terminate the proceedings pursuant to reversal or the 
granting of a motion for mistrial or motion to dismiss.” Other less drastic remedies, 
however, are available. One course of action is to remove the influencing com- 
mander from any official position concerning the case and have another com- 
mander serve as convening and reviewing authority.“ Such a remedy might be 
adequate to correct undue influence of court members if the new convening 
authority personally selected a new and independent panel. If the unlawful com- 
mand influence involves witnesses for the defense in extenuation and mitigation, as 
in Treakle, a remedy might be to bar the prosecution from presenting unfavorable 
character evidence regarding the accused.” If the influence involves statements by 
a commander, or other superior, corrective action may entail the superior rescind- 
ing the statement and publicly stating that participants in the military justice 
system must act independently in accordance with their own unimpeded judgment. 
Military judges and counsel need to fairly consider and pursue available options 
including granting challenges for cause, transferring and recalling witnesses, and 
changing venue. As a practical matter, in cases that involve influence of court 
members, changes of venue may be effected by either moving the trial to a new 


location or by bringing members from another command to the original site of 
trial. 


With regard to the appearance of unlawful command influence, the remedy 
“should be tailored to the restoration of public confidence under the particular 
circumstances of the case at hand.’’” To dispel the evil, mere publication of the true 
facts may be sufficient.” Although reversal of a case as to findings or sentence is a 
potential remedy for any unlawful command influence case, this remedy may result 


in an accused who has suffered no actual prejudice receiving an unmerited 
windfall.” 





72. United States v. Giarratano, 20 M.J. 553, 555 (A.C.M.R. 1985). The hearing is to be conducted in 
accordance with United States v. Dubay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967). 

73. See United States v. Rosser, 6 M.J. 267 (C.M.A. 1979); United States v. Cruz, 20 C.M.R. 873(A.C.M.R. 
1985). 

74. United States v. Shearer, 21 M.J. 886 (A.C.M.R. 1986) (addressing the issue of whether the convening 
authority was disqualified from referring a case to court-martial). See United States v. Giarratano, 20 
M.J. 553, 555 n.6 (A.C.M.R. 1985) (convening authority disqualified and case transferred to a new 
convening authority). 

75. United States v. Roser, 21 M.J. 883 (A.C.M.R. 1986). 

76. United States v. Cruz, 20 C.M.R. 873, 889 (A.C.M.R. 1985). 

77. Id. at 890. 

78. Id. 
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V. Lessons LEARNED 


The principles and cases discussed above lead to several recommendations 
that should help the various participants in the court-martial process. First, Brice, 
Piatt, and Treakle indicate that command lectures on military justice are hazardous 
undertakings. Assuming the commander will permit, staff judge advocates should 
consider giving such briefings themselves, thus reducing the likelihood that inno- 
cent comments will be misunderstood, or the line between lawful and unlawful 
comments crossed. Many commanders, however, will insist on giving these lectures 
themselves. In such cases, commanders should consider delivering their comments 
from a prepared script, preferably one previously reviewed by the staff judge 
advocate. The lecture should avoid references, express or implied, to actual cases, 
whether pending or completed. When possible, lectures concerning military justice 
should be given at a time when there are no pending courts-martial likely to be 
affected. References to command and service policy are common and not necessar- 
ily improper, but care should be taken to avoid juxtaposition of policy statements 
with expression of opinions about the duties of court members or witnesses. As 
Treakle amply demonstrates, these opinions are easily misunderstood and poten- 
tially dangercus. 

Second, trial counsel should recognize the need for thorough, in-depth voir 
dire in command influence cases. As Miller indicates, pro forma, perfunctory 
denials from the members will not satisfy the Court of Military Appeals that the 
members were unaffected by command influence. Thus, in a close case, trial 
counsel would be well advised to accede to defense challenges for cause. In cases 
where influence clearly has occurred, the trial counsel should initiate the challenge. 
The inconvenience of obtaining new members will be far less disruptive than the 
need to conduct a rehearing after an appellate reversal. 

Third, defense counsel must recognize that successful litigation of com- 
mand influence issues requires much more than a bald allegation of unlawful 
pressure. Counsel must be prepared to offer specific evidence of the nature of the 
unlawful conduct, as well as credible evidence of its impact on the accused. Once 
this has been done, the defense is entitled to a presumption of prejudice that can be 
rebutted only by ‘‘clear and positive evidence’’ that the unlawful conduct could 
have no possible impact on the trial.” Counsel must ensure that the military judge 
does not allow the government to shed this heavy burden. Another point bears 
mentioning: As appellate courts have repeatedly pointed out, part of the evil of 
unlawful command influence lies in the difficulty its recipients encounter in 
determining its impact. In other words, it is often difficult to know whether one has 





79. See United States v. Rosser, 6 M.J. 267, 272 (C.M.A. 1979); United States v. Treakle, 18 M.J. 646, 657 
(A.C.M.R. 1984). See generally United States v. Johnson, 14 U.S.C.M.A. 548, 34 C.M.R. 328, 331 
(C.M.A. 1964). 
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been influenced, and sometimes more difficult to admit it. With this in mind, 
counsel should emphasize that mere denials of influence by members or witnesses, 
even though apparently sincere, may not be enough to satisfy the government’s 
burden of proof. Defense counsel should also remember to raise the theory of the 
appearance of unlawful command influence, in the alternative or in addition to the 
theory of actual unlawful command influence, as appropriate. 


V. CONCLUSION 


Given the outcomes in Brice, Miller, and Piatt, the Court of Military 
Appeals can be expected to continue its tough stance in unlawful command 
influence cases, particularly where the question on review is whether the military 
judge abused his or her discretion by denying defense challenges for cause. The 
court appears entirely willing to concede the commander’s unquestioned right to 
address his command on military justice matters and to publicize firm policies to 
promote good order and discipline. On the other hand, the court will not hesitate to 
intervene when the commander has injected himself or his policies into the witness 
stand or the deliberation room. The court has also demonstrated that it will not 
passively accept decisions of the courts of military review that betray at best a 
grudging adherence to the required burden and standard of proof. 
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United States v. Solorio and United States v. Scott: 
Testing the Limits of Service Connection 


Lieutenant Commander Peter F. Frost, JAGC, USN* 


Subject-matter jurisdiction for courts-martial is dependent on the concept 
of service connection. Prior to the United States Supreme Court cases of O’Calla- 
han v. Parker' and Relford v. Commandant,’ military courts asserted subject-matter 
jurisdiction regardless of the place or nature of the violation of the Uniform Code of 
Military Justice.* The O’Callahan and Relford cases established and expanded on 
the service-connection test now applied in courts-martial cases, a test which has 
been continually evolving since its inception in 1969. 

In the two recent cases of United States v. Solorio' and United States v. 
Scott,’ the Court of Military Appeals has taken an expansive approach to applying 
the service-connection test and has indicated that the limits can be stretched 
further. The Solorio and Scott cases are particularly significant because, although 
the court based its decision on several factors in each case, the court also considered 
criteria never before included in the service-connection equation. The United 
States Supreme Court has granted certiorari’ in the Solorio case, indicating that the 
issues involved in service-connection determinations are far from settled. This note 
examines the Solorio and Scott decisions, placing them in historical perspective and 
commenting on their likely impact on court-martial practice. 


I. HistoricaL CONTEXT 


Recent history with regard to subject-matter jurisdiction for courts-martial 
starts with the year 1969, when the Supreme Court decided O’Callahan v. Parker.’ 





*Lieutenant Commander Peter F. Frost is presently serving as Staff Judge Advo- 
cate aboard USS CONSTELLATION (CV-64). He received his J.D. degree from the 
University of California, Hastings College of the Law in 1983 and is a member of 
the California State bar. 
1. 395 U.S. 258 (1969). 
2. 401 U.S. 355 (1971). 
3. The punitive articles of the Uniform Code of Military Justice are UCMJ, arts. 77-134, 10 U.S.C. §§ 
877-934 (1982 & Supp. III 1984). 
4. 21 M.J. 251 (C.M.A,), cert. granted, 106 S.Ct. 2914 (1986). The petition for certiorari framed the case 
as having vested jurisdiction solely on the dependency status of the victims. 
5. 21 M.J. 345 (C.M.A. 1986). 


6. United States v. Solorio, 21 M.J. 251 (C.M.A.), cert. granted, 106 S.Ct. 2914 (1986). 
7. 395 U.S. 258 (1969). 
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In O'Callahan, a five-to-three majority denied court-martial jurisdiction in a case 
involving the off-base attempted rape of a civilian victim who was not a military 
dependent. Justice Douglas, writing for this majority, described military courts as 
*‘singularly inept at dealing with the nice subtleties of constitutional law.’”* Courts- 
martial, he opined, are primarily instruments of discipline rather than justice. The 
Court noted that military justice does not afford an accused the right to a trial by 
jury or the right to indictment by a grand jury, rights which are guaranteed by the 
United States Constitution except in cases ‘‘arising in the land or naval forces, or in 
the Militia, when in actual service in time of War or public danger.’” Courts- 
martial, being a ‘‘specialized part of the overall mechanism by which military 
discipline is preserved,’’” were, in the Court’s view, not fora which should have 
unlimited Federal jurisdiction. Rather, their jurisdiction should afford ‘‘the least 
possible power adequate to the end proposed.’’" In military law cases, the least 
possible jurisdictional power necessary to fulfill the function of maintaining good 
order and discipline in the land and naval forces was the power to try cases that were 
service connected. Although service connection was not exhaustively defined in 
O’Callahan, it was noted that courts-martial jurisdiction existed in cases where 
there was a ‘‘flouting of military authority, the security of a military post, or the 
integrity of military property.’’"” 

The Supreme Court provided specific guidelines when it further developed 
the service-connection rule in Relford v. Commandant." Corporal Relford, in 


civilian clothes and on leave, forced his way into two automobiles, on a military 
installation, and kidnapped and raped his victims. In affirming the court-martial 
jurisdiction and finding Relford’s conduct to be ‘‘obviously service connected," 





8. Id. at 265. 
9. Id. at 261. 
10. Id. at 265. 
11. Id. (quoting Toth v. Quarles, 350 U.S. 11, 22-23 (1955). 
12. 395 U.S. at 274. 
13. 401 U.S. 355 (1971). Although the Relford case was tried over five years prior to O'Callahan, the 
Supreme Court granted certiorari, limited to the scope and retroactivity of the O’Callahan decision. 
Id. at 359. 
14. Id. at 369. 
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the Court established the now well-known and often-cited twelve Relford factors.' 
Although there are some purely military offenses for which jurisdiction will always 
vest,’ the Court decided, in most cases, to apply these jurisdictional factors on a 
case-by-case, ad hoc, basis." The Court noted that this ad hoc approach ‘‘leaves 
outer boundaries undetermined.’’" Accordingly, the Court of Military Appeals 
cases subsequent to Relford and O’Callahan present a continually evolving portrait 
of those boundaries. 

The limits of court-martial jurisdiction were not significantly pressed again 
until the 1980 case of United States v. Trottier.” Airman Trottier was tried by court- 
martial for selling marijuana and LSD at an off-base location in Oxon Hill, 
Maryland.” The court in Trottier favorably cited United States v. Beeker,” in 
stating that ‘‘use or possession of marijuana and narcotics, whether on or off post, 
‘has singular military significance which carries the act outside the limitation on 
military jurisdiction set out in the O’Callahan case.’’’” Referencing the war powers 
clause of the Constitution,” the court acknowledged that the Constitution was a 
flexible instrument, capable of accommodating society’s changing needs. The 





15. The Relford factors are: 

Whether the accused was properly away from his base when the offense was committed; 
whether the offense was committed off base; whether the offense was committed within an 
area not within military control; whether it was committed within the territorial United States 
and not in an occupied foreign zone; whether it was committed during time of peace and 
without reference to the war-making power; whether it was unrelated to the accused’s military 
duties; whether the victim was engaged in a military duty; whether the offense was among the 
crimes normally processed in the civilian courts, and there is no indication of unavailability 
of civil courts to try them; whether it was unrelated to military authority and involved no 
flouting of military authority; whether it involved a threat to a military post; whether there 
was any violation of military property; and whether the offense was normally civilian, and not 
military in nature. 
Relford, 401 U.S. at 365. 

16. For example, courts-martial will always have jurisdiction over such offenses as unauthorized 
absences, missing movement, and the flouting of military orders and authority. These cases have a 
direct and immediate adverse impact on the military to perform its mission. See Relford v. 
Commandant, 401 U.S. 355, 364 (1971). 

17. Id. at 365-66. 

18. Id. at 369. 

19. 9 M.J. 337 (C.M.A. 1980). 

20. Id. at 338. 

21. 18 U.S.C.M.A. 563, 565, 40 C.M.R. 275, 277 (1969). 

22. United States v. Trottier, 9 M.J. 337, 340 (C.M.A. 1980). 

23. U.S. Const. art. I, § 8, cl. 14. 
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Trottier court extended court-martial jurisdiction to most drug cases regardless of 
whether the offense occurred on or off a military installation.” 

In 1981, the Court of Military Appeals further expanded jurisdiction in 
United States v. Lockwood.* This case involved the question of court-martial 
jurisdiction over larceny and forgery charges which, although initiated on base, 
were consummated in a civilian jurisdiction. Airman Basic Roger Lockwood stole a 
military identification card on base, then used the card to fraudulently obtain an 
off-base loan, giving rise to the contested larceny and forgery charges.” The Court 
of Military Appeals concluded that court-martial jurisdiction attached to the off- 
base crimes because they were part of ‘‘a course of conduct which began on base”’ 
and impacted on ‘‘the morale, reputation, and integrity of the base itself.””” 

The court further stated that: 


[Service connection] turns in major part on gauging the impact of an offense 
on military discipline and effectiveness, and determining whether the military 
interest in detering the offense is distinct from and greater than that of 
civilian society, and on whether the distinct military interest can be vindicated 
adequately in civilian courts. These are matters of judgment that often turn 
on the precise set of facts in which the offense has occurred.” 


The Lockwood court reexamined Justice Douglas’ negative comments: in 
O’Callahan, concerning the problems and abuses of military courts, and noted that 
these problems had been significantly curtailed by the Uniform Code of Military 


Justice and by passage of the Military Justice Act of 1968.” The court also 
addressed the issue of pendent jurisdiction, and noted that ‘‘some of the same 





24. United States v. Trottier, 9 M.J. 337, 350-53 (C.M.A. 1980). The court carved out iwo narrow 
exceptions to universal jurisdiction in drug cases: use of marijuana by a servicemember on a lengthy 
period of leave away from the military community, and the off-base sale of a small amount of drugs to 
a civilian for the civilian’s personal use. Jd. at 350 n.28. See United States v. Morley, 20 U.S.C.M.A. 
179, 45 C.M.R. 19 (1970). 

25. 15 M.J. 1 (C.M.A. 1983). 

26. Id. at 3. 

27. Id. at 10. 

28. Id. at 4 (quoting Schlesinger v. Councilman, 420 U.S. 738, 756 (1975). 

29. United States v. Lockwood, 15 M.J. 1, 3n.1(C.M.A. 1983). Under current military law, an accused at a 
special or general court-martial is generally entitled to choose among three fora, including a panel of 
officer members, a panel of members including enlisted personnel, and trial by military judge alone. 
R.C.M. 903, MCM, 1984. Members panels are the court-martial counterpart of juries. Although there 
is no grand jury indictment prior to courts-martial, there is a right to an article 32 investigation 
hearing, with counsel, prior to any general court-martial. R.C.M. 405, MCM, 1984. This hearing is the 
military counterpart to a grand jury indictment and the hearing adequately serves to provide the 
same protections as a grand jury proceeding. See id. An accused at special or general court-martial is 
entitled to a detailed military lawyer, at no cost, regardless of indigency, and has the right to request 
another individual military counsel, also at no cost. R.C.M. 506, MCM, 1984. An accused is, of course, 
entitled to hire a civilian lawyer in addition to the above counsel. Id. 
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concerns which support ‘pendent jurisdiction’ are relevant in determining if service 
connection exists.’ The court, however, was ‘‘reluctant to rely too heavily’ on 
that civil law theory. Finally, the court put forth that there should be periodic 
. eexaminations of service connection in light of changes in the military mission and 
the impact of off-base offenses on the ability to perform these missions.” 


II. UniTED STATES v. SOLORIO 


One of the two most recent cases squarely addressing service connection is 
United States v. Solorio.® Solorio, a Coast Guard yeoman first class, was charged 
with a number of sex offenses involving minor civilian females who were Coast 
Guard dependents. Fourteen specifications arose from alleged off-base misconduct 
in Juneau, Alaska, and seven specifications arose from alleged subsequent miscon- 
duct at Governors’ Island, New York.* 

The Court of Military Appeals advocated an expansive ad hoc approach in 
holding that court-martial jurisdiction attached to the Juneau offenses. The court 
cited several Relford factors,* but went on to discuss the modern concern of the 
effect of crimes on their victims. The court averred that sex offenses have a 
continuing psychological impact on their child victims and a psychological and 
financial impact on the victims’ parents.” Clearly, once the Guard Guardsmen 
parents learned of Solorio’s alleged crimes, Solorio could not have effectively served 
in any of the small units of which the Coast Guard is typically composed.” In the 


case of sex offenses against young children, ‘‘the continuing effect on the victims 
and their families and ultimately on the morale of any military unit or organization 
to which a family member is assigned. . . tends to establish service connection.” 
The court addressed the issue of prosecution of the Alaska offenses in a 
civilian court and found such prosecution to be unlikely. The victims had been 
transferred a great distance from Alaska and the state agreed to defer prosecution 





30. United States v. Lockwood, 15 M.J. 1, 7 (C.M.A. 1983). 

31. Id. 

32. Id. at 10. 

33. 21 MJ. 251 (C.M.A.), cert. granted, 106 S.Ct. 2914 (1986). 

34. Id. at 252. 

35. Supra note 15. 

36. Solorio, 21 M.J. at 256. The tremendous psychological impact on victims of child sex offenses was 
clearly a critical factor in the Solorio court’s decision. It appears that jurisdiction is more likely to be 
found in such cases which psychologically scar the victims than in cases of other offenses. 

37. Id. 

38. Id. 





WINTER 1986 e Testing the Limits of Service Connection 


to the military.” The court further pointed out that Solorio’s transfer was routine 
and not calculated to create court-martial jurisdiction.” 

Finally, the court returned to the pendent jurisdiction argument advanced 
by the government in Lockwood, finding the argument had merit in Solorio. The 
court noted that the likelihood of rehabilitation would be small if another trial were 
pending. Where related on-base and off-base offenses are involved, there is ‘‘a 
military interest in having all of the offenses tried by court-martial so that they can 
be disposed of without delay, and this. . .helps provide a basis for finding service 
connection for the off-base offenses.’’*' By considering the continuing effects of the 
offenses, the unfeasibility of civilian prosecution, and the appropriateness of 
joining related offenses together at one trial, the court concluded that service 
connection did exist.” 


Ill. UNITED STATES v. SCOTT 


The second of the most recent cases squarely addressing service connection 
is United States v. Scott, which involved offenses similar to those in the Solorio 
case. Scott, a Marine Corps lieutenant, pleaded guilty to three counts of lewd and 
lascivious conduct with minor females and conduct unbecoming an officer.* Two of 
the incidents giving rise to the charges took place on the Marine Corps base at 
Camp Lejeune, while the third occurred at an off-base location in Jacksonville, 
North Carolina.“ The victims’ only connection with the military was that they were 
the minor daughters of a retired noncommissioned officer in the Marine Corps. The 
Court of Military Appeals, in finding service connection regarding the off-base 
offenses, noted the following: 


(1) The on-base and off-base offenses were ‘‘parts of the same course of 
conduct’’; (2) ‘‘the reputation and morale of the Marine Corps’’ were 
‘‘injured’’; (3) the two female victims were ‘‘daughters of a retired Marine 
Corps noncommissioned officer’’; (4) ‘‘Jacksonville, North Carolina is imme- 
diately contiguous to Camp Lejeune’’; (5) Scott ‘committed this offense while 
he was only briefly away from his place of duty’’; (6) the Marine Corps ‘‘has a 





39. Id. at 256-57. The court considered whether there was ‘‘any likelihood” of civilian prosecution. /d. at 
256. This is really a misapplication of the Relford test. The test is not whether a civilian trial is likely, 
but whether a civilian forum is open and available to try the case, and whether the case is of the type 
typically tried in civilian courts. 

40. Id. at 257. 

41. Id. at 258. 

42. Id. 

43. 21 M.J. 345 (C.M.A. 1986). 

44. Id. at 347. 
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higher interest in disciplining officer misconduct as alleged than does the 
civilian sector of society.’ 


The court concluded by attaching significance to the accused’s status as an 
officer. Judge Cox, in a concurring opinion, went so far as to say that he would hold 
that court-martial jurisdiction vests in every officer misconduct case solely because 
of the special position of trust and confidence held by officers in the military.” 
Judge Everett, writing the opinion of the court, declined to take that step. He did, 
however, agree that officer status was a factor tending to support jurisdiction.” 


IV. SOLORIO AND ScoTT: AN ANALYSIS 


In O'Callahan v. Parker, the defendant was charged with forcible entry into 
the room of a young girl, with assault, and with attempted rape.” In United States v. 
Solorio, the accused was charged with sex offenses against young girls.” Both cases 
involved a perpetrator who was off-duty, off-base, and out of uniform. The cases 
involved civilian victims who were attacked in close proximity to military installa- 
tions. A notable distinction between O’Callahan and Solorio is that the victims in 
the Solorio case were military dependents. Dependency alone, however, has never 
served as the basis for asserting jurisdiction over off-base sex offenses.” It is 
believed that, although the dependency status of the victim was considered by the 
court as a factor in making its determination concerning service connection, the 
court seemed more concerned with the impact of sex crimes on victims generally. 
The Solorio court used an exhaustive, imaginative examination of the facts, evi- 
dencing a determination to find service connection despite existing contrary 
precedent. One has to question whether the court exceeded the limits of the service- 
connection rules in an emotional response to victim-scarring crimes. 

A critical concern in deciding the service connection question is the effect 
of the offense on the morale and readiness of a military unit. If an accused’s 
criminal acts have a significant effect on his unit, then a court-martial may have 
jurisdiction over the acts.” In Solorio, one must question just how significant an 





45. Id. 

46. Id. at 350-52. 

47. Id. at 348. It is interesting to note that, although Scott was decided after Solorio, Solorio is not cited 
authority in Scott. Although there are no clues in Scott concerning this failure to cite Solorio, one 
might logically conclude that the court intended these cases to be seen as having been decided 
independently. 

48. O’Callahan v. Parker, 395 U.S. 258, 260 (1969). 

49. United States v. Solorio, 21 MJ. 251, 255 (C.M.A.), cert. granted, 106 S.Ct. 2914 (1986). 

50. See, e.g., United States v. McGonigal, 19 U.S.C.M.A. 94, 41 C.M.R. 94 (1969); United States v. 
Shockly, 18 U.S.C.M.A. 610, 40 C.M.R. 322 (1969); United States v. Henderson, 18 U.S.C.M.A. 601, 40 
C.M.R. 313 (1969). 

51. O’Callahan v. Parker, 395 U.S. 258 (1969). 





WINTER 1986 e Testing the Limits of Service Connection 


effect the Alaskan criminal acts had on the morale and discipline of the New York 
base. The Solorio court rests its holding on a novel facet, the continuing effect of the 
crimes on the victim. This highly individualized, entirely personal ‘‘continuing 
effect,’ however, can hardly be said to raise these offenses to the category of those 
meriting the assertion of court-martial jurisdiction. If court-martial jurisdiction 
could not be asserted at the moment of the offense, it cannot be created by the 
victim’s personal trauma following the offense. 

The same weakness, a focus on post-offense activity, infects the court’s 
consideration of a second factor in Solorio, the likelihood of civilian prosecution in 
the case. The court stated that trial was particularly unlikely in a civilian court 
because all of the parties had been transferred from the jurisdiction where the 
action would be brought.” This portion of the holding focuses exclusively on post- 
offense activity and, thereby, oversteps the bounds of the service-connection rule. 
Service connection of an offense must be determined by the circumstances at the 
time of the offense, not by post-offense actions.* To base a finding of service 
connection on post-offense activity may cause the government to argue aftereffects 
as jurisdictional, and frame these aftereffects in a light most favorable to a finding 
of military jurisdiction. 

If civilian authorities decide not to prosecute a case over which they have 
jurisdiction, military courts may then consider prosecution, but only if there is 
service connection. A civilian court’s decision not to prosecute is not a factor in that 
service-connection decision. The issue is whether a civilian court exists which is 


open and available to try the case, and whether the case is one typically tried in 
civilian courts. Service connection must be determined by facts and circumstances 
in existence, independent of any civilian authority’s decision whether to pursue a 
case. 


Finally, pendent jurisdiction, first unsuccessfully advanced in Lockwood, 
fails to carry the day in Solorio, although the court appeared to show more affinity 
for the concept in Solorio than it did in Lockwood. The theory of pendent jurisdic- 
tion allows the assertion of Federal jurisdiction over non-Federal claims when the 
non-Federal claims are inextricably intertwined with a valid Federal claim. The 
exercise of pendent jurisdiction advances the cause of judicial economy, reducing 
court congestion and speeding the flow of the judicial system. When all inter- 
connected claims are brought before the same court, at the same time, organization 





52. United States v. Solorio, 21 M.J. 251, 256-57 (C.M.A.), cert. granted, 106 S.Ct. 2914 (1986). 

53. In the Solorio case, the court was careful to note that Solorio’s transfer had not been effected to create 
court-martial jurisdiction. Transfer was noted, however, as a factor going to the likelihood of civilian 
prosecution. It is not to be interpreted as a contingency weighing in favor of jurisdiction in all cases. 
The court left open the question of who would bear the burden of establishing, in a given case, 
whether a transfer had been directed for impermissible purposes. 

54. See supra note 15. 

55. See supra note 39, 
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and scheduling are eased and justice is served.* Pendent jurisdiction is not a 
criminal concept, but a civil one. Processes appropriate for a civil case may not be 
for a criminal trial.” The court appears to recognize this and, to date, has refused to 
premise any holding on a theory of pendent jurisdiction. In Solorio, the discussion 
of joining the Alaskan and New York offenses in the interests of fairness, justice, 
and proceding without delay, however, is disturbing because it seems to embrace 
and utilize the pendent jurisdiction concept in the face of claims by the court that it 
is not doing so.* Even if pendent jurisdiction were applicable, the test, as stated in 
United Mine Workers v. Gibbs,” is whether the state and Federal claims ‘‘derive 
from a common nucleus of operative fact.’’ In Solorio, the only common points 
between the Alaskan and New York offenses were the identity of the accused and the 
type of crime. These hardly can be said to fulfill the ‘common nucleus of operative 
fact’’ test. The Gibbs court added that if ‘‘a plaintiff's claims are such that he 
would ordinarily be expected to try them all in one judicial proceeding, then, 
assuming substantiality of the federal issues, there is power in federal courts to hear 
the whole.’’*' While this pronouncement appears to water down the ‘‘common 
nucleus of operative fact’’ test, it does little to support advancing a theory of 
pendent jurisdiction in service-connection cases. To do so would inevitably lead to 
the type of strained bootstrapping apparent in the Solorio decision. 

In Scott, the court, again determined to assert jurisdiction, stretched 
previously developed factors to even greater limits. Of the six factors on which the 
Scott court relied, only two had been previously recognized: the reputation and 
morale of the service and the proximity of the crimes to a military installation. 
Those factors were asserted in substantially the same form in Relford v. Comman- 
dant.” The remaining four factors are either new twists on, or suggested extensions 
of, previously established factors. 

In Scott, the court referred to the notion that the accused’s off-base 
offenses were ‘‘of the same type”’ as those committed on base, citing as support for 
this idea United States v. Lockwood.” While similar language was used in Lock- 





56. M. Green, Basic Civil Procedure 28-31 (2d ed. 1979). 

57. ‘*‘Pendent jurisdiction’ does not in itself provide an adequate basis for depriving an accused 
servicemember of constitutional protections to which he would otherwise be entitled in a criminal 
trial.’’ United States v. Lockwood, 15 M.J. 1, 7(C.M.A. 1983). Pendent jurisdiction is a peculiarly civil 
law concept because its sole goal is judicial economy. Its joinder of Federal with non-Federal civil 
claims is accepted in order to speed resolution of those disputes. When criminal liability and loss of 
liberty are at stake, such joinder is unacceptable. 

58. United States v. Solorio, 21 M.J. 251, 257-58 (C.M.A.), cert. granted, 106 S.Ct. 2914 (1986). 

59. 383 U.S. 715 (1966). 

60. Id. at 725. 

61. Id. 

62. 401 U.S. 355 (1971). See supra note 15. 

63. 15 M.J. 1 (C.M.A. 1983). 
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wood, the Scott use of the factor is a notable extension of the Lockwood rule. In 
Lockwood, the off-base offenses were part of a continuing course of conduct which 
began on base. Jurisdiction attached to the off-base offenses because there was 
jurisdiction over the initial on-base acts. The court’s extension of that rationale to 
include offenses committed off base which are ‘‘similar’’ to offenses committed on 
base, but distinct in time and place, and not otherwise related, strains the Lockwood 
holding and highlights the court’s determination to exercise jurisdiction. 

Jurisdiction in Scott was also based on the status of the victims. Although 
the victim’s status as a military member or dependent has long been recognized as 
supportive of jurisdiction,® the connection here was more tenuous than ever before, 
as the victims’ only connection with the military was their fathers’ former status.“ 
The dependent status of the victim, alone, does not establish a basis for service 
connection.” 

The Scott court next noted that the accused was only briefly away from his 
place of duty when he committed the offenses. While an extended absence from 
one’s place of duty may support an argument against jurisdiction,® there is little 
authority for the proposition that a shorter absence from one’s place of duty works 





64. ‘The Armed Services have an interest in prnishing a crime which is initiated within a military 
enclave, even if the offense is consummated oxf post.’’ Jd. at 8 (emphasis added). 

65. In Relford, the court noted there were ‘‘other significant aspects of the Relford offenses: The first 
victim was the sister of a serviceman who was then properly at the base. The second victim was the 
wife of a serviceman stationed on the base; she and her husband had quarters on the base and were 
living there. .. .’” Relford v. Commandant, 401 U.S. 355, 366-67 (1971) (emphasis added). See also 
United States v. Snyder, 20 U.S.C.M.A. 102, 42 C.M.R. 294 (1970) (status of victims as military 
dependents did not provide service connection necessary for court-martial jurisdiction); United States 
v. McGonigal, 19 U.S.C.M.A. 94, 41 C.M.R. 94 (1969) (court-martial without jurisdiction to try 
accused on charges of sodomy and indecent liberties with dependent daughter of another serviceman, 
off base). 

66. United States v. Scott, 21 M.J. 345, 347 (C.M.A. 1986) (father retired from the Marine Corps). See also 
United States v. Bolster, 22 M.J. 564 (A.F.C.M.R. 1986) (court-martial jurisdiction lacking over off- 
base indecent liberties committed by accused against his stepdaughter). In Bolster, the court stated 
explicitly that ‘‘{ujnless a crime has an impact on the military mission, morale or discipline, we do not 
believe that military jurisdiction can properly be based upon the difficulty of civilian prosecution of a 
tenuously related offense.’ 22 M.J. at 570. 

67. See supra notes 50 & 65. 

68. United States v. Scott, 21 M.J. 345, 347 (C.M.A. 1986). 

69. United States v. Trottier, 9 M.J. 337 (C.M.A. 1980). See supra note 24. See also United States v. 
Barideaux, 22 M.J. 60 (C.M.A. 1986) (court-martial without jurisdiction to try offense of distribution 
of marijuana by soldier on terminal leave, in area remote from military installation, to undercover 
government agent whom accused had no reason to suspect was associated with the military). 
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in favor of jurisdiction.” Although an absence of short duration may relate to the 
degree of injury to reputation and support of the argument that the accused’s 
actions were injurious to the morale of the service, asserting this concept as a new 
service-connection factor only serves to muddy the waters of an already murky 
creek. 

The final argument for jurisdiction in Scott, the special status of an officer, 
is merely a new slant on the old Relford factor of the offense being one which 
military courts have a greater interest in prosecuting than civilian courts.” Given 
the special status of officers, the argument to assert court-martial jurisdiction over 
all Uniform Code of Military Justice, Article 133” offenses is persuasive. In some 
respects, commission of conduct unbecoming an officer combines many of the 
Relford factors. If the elements of article 133 are fulfilled, the officer has, by 
definition, taken action which reflects adversely on the reputation of the service.” 
The fact of an officer’s having committed such an offense, regardless of the situs of 
the crime, is likely to adversely affect the morale of his or her unit. To the extent that 
the officer’s subordinates are aware of the crime, the unit’s military effectiveness 
can be adversely affected. The offense of conduct unbecoming an officer is unique 
to the military and not cognizable in a civilian court. Finally, the trust in the high 
personal standards of the officer corps is of sufficiently compelling interest to allow 
the military to enforce those high standards at courts-martial whenever that trust is 
violated.” 


t 


V. CONCLUSION 


The service-connection concept, as established and developed in O’Calla- 
han and Relford, has been repeatedly tested. Although parameters have been 
provided, and many cases lend themselves to predictable results concerning juris- 
diction, as the Relford court noted, service connection generally must be deter- 
mined on an ad hoc basis.” In recent years, the Court of Military Appeals has taken 
an expansive approach to the issue of service connection. 

In Solorio and Scott, the Court of Military Appeals has expanded and 
modified many of the O’Callahan and Relford factors. The court states a reluctance 
to embrace the concept of pendent jurisdiction, however, the ultimate outcome of 





70. The length of the serviceman’s absence from the base was apparently not a factor to the Relford 
court, which referred only to ‘‘the serviceman’s proper absence from the base.”’ Relford v. Comman- 
dant, 401 U.S. 355, 365 (1971) (emphasis added). The Court of Military Appeals raised the issue of the 
length of the serviceman’s absence in Trottier, but even there relegated the factor to a footnote. 
United States v. Trottier, 9 M.J. 337, 350 n.28. See supra note 24. 

71. See supra note 15. 

72. UCMJ, art. 133, 10 U.S.C. 933 (1982). 

73. Id. 

74. United States v. Scott, 21 M.J. 345, 350-52 (C.M.A. 1986) (Cox, J., concurring). 

75. Relford v. Commandant, 401 U.S. 355, 365-66 (1971). 
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the recent cases evidences an affinity for this concept. The court has also wrestled 
with the officer status of an accused as it impacts on jurisdiction. As noted above, 
officer status as a basis of jurisdiction is fairly embraced by the Relford and 
O’Callahan tests, whereas the pendent jurisdiction concept is untenable. 

Expansion of court-martial jurisdiction is a reasonable goal, however, any 
expansion must fit within the context of service connection. The Solorio case may 
have exceeded reasonable bounds in attaching jurisdiction based on the pendency 
concept and post-offense conduct. 

Court-martial jurisdiction need not be firmly restricted by specified, unflex- 
ible bounds. Even if the sole purpose of military justice is to preserve discipline, the 
means to that end change as society and the military change. In today’s more 
sophisticated society, a wider range of crimes may have a marked effect on the 
military unit. This detrimental effect may quickly move beyond reputation and 
encompass morale, discipline, and readiness. The service-connection concept pro- 
vides a flexible framework which takes into account the changing needs of military 
society, and which need not be abandoned or exceeded in order to have an effective 
military justice system. 
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Goldman 1 Weinberger: 

Judicial Deference to Military Judgment 
in Matters of Religious Accommodation 
of Servicemembers 


Lieutenant Richard G. Vinet, JAGC, USNR* 


Symbols are an important element of all religions. They are reminders 
of beliefs and means of identification. Visible personal symbols, however, can 
conflict with military dress and appearance standards. Uniformity of dress 
and appearance creates a common identity, provides visual reminders of 
shared experience, reinforces a sense of tradition and thus fosters pride. 
These factors are fundamental to the development of cohesion and esprit de 
corps.! , 


In Goldman v. Weinberger,’ the Supreme Court rejected a challenge to a 
US. Air Force uniform regulation arising under the ‘‘free exercise’’ clause of the 
first amendment to the United States Constitution.’ At issue was whether the 
petitioner, an active-duty Air Force captain, had a free exercise right to wear the 
yarmulke, a skullcap prescribed by the Orthodox Jewish faith, while indoors in 





*Lieutenant Vinet is currently an instructor in the Civil Law division at the Naval 
Justice School, Newport, Rhode Island. He received his B.A. degree from the 
American International College, Springfield, Massachusetts, in 1973, and his J.D. 
degree from Loyola University, New Orleans, Louisiana, in 1976. He is licensed to 
practice and has appeared in oral argument before the Supreme Court of the 
United States. 
1. Department of Defense, Joint Service Study Group on Religious Practice, Joint Service Study on 
Religious Matters viii (1985). 
2. 106 S.Ct. 1310 (1986). 
3. The first amendment provides, in part, that: “‘Congress shall make no law effecting an establish- 
ment of religion or prohibiting the free exercise thereof. . . .”’ U.S. Const. amend. I. 
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uniform, despite an Air Force regulation prohibiting the wearing of any headgear 
in such circumstances.' 

In ruling for the government, the Court applied a standard of extreme 
deference to military judgment in determining both the appropriateness of the 
regulation and its applicability to the petitioner.’ Although the Court has deferred 
broadly to military judgment in the past, in upholding military regulations against 
attacks based on other constitutional grounds, Goldman is the first case in which 
the Court has utilized this approach to permit restrictions upon the free exercise of 
religious rights of a servicemember. 


I. JURISPRUDENTIAL BACKGROUND OF THE CASE 


The Goldman case is best viewed in a historical perspective, including an 
analysis of the two conflicting constitutional doctrines involved. The doctrine of 
free exercise of religion and the doctrine of deference to military judgment in 
military matters evolved through separate lines of cases. Both lines of cases were 
cited, or relied upon to some extent, by each of the five Justices who filed opinions 
in this controversial five-to-four decision.° 


A. Supreme Court Cases on Free Exercise of Religion 





4. Goldman v. Weinberger, 106 S.Ct. 1310, 1312 (1986) (citing Air Force Reg. 35-10, para. 1- 
6.h(2XX1980)). ‘Headgear will riot be worn. . [w]hile indoors except by armed security police in the 
performance of their duties.’’ Jd. See also DoD Dir. 1300.17 of 18 June 1985, Subj: Accommodation 
of Religious Practices in the Military Services. This directive provides, in part, that: ‘‘Subject to 
safety and health requirements, any religious item, not visible or otherwise apparent, may be worn 
with the uniform.”’ /d., pt. C, para. 2(d). Arguably, this provision is less favorable to the petitioner in 
Goldman than the Air Force regulation. Air Force Reg. 35-10 prohibits all ‘‘headgear,’’ religious or 
secular, while the DoD directive specifically regulates wearing of religious items, such as the 
yarmulke, which would obviously be visible unless worn under the service cap and, thus, would not 
be authorized in any situation in which the petitioner, in uniform, would be required to uncover. 
Another provision of the DoD directive permits the services to designate ‘‘living spaces”’ in which 
religious articles—presumably ‘‘visible or otherwise apparent’’—may be worn with the uniform. 
Id., pt. C, para. 2(b). This DoD directive is the source of the ‘‘visibility standard’’ referred to within 
the Goldman opinions. 

5. This deferential standard has been called the doctrine of ‘‘military necessity.’’ For a survey and 
analysis of the pre-1980 case law, see Levine, The ‘Doctrine of Military Necessity in the Federal 
Courts, 89 Mil. L. Rev. 3 (1980). This practice has been referred to as affording ‘‘substantial 
deference’’ to internal military matters. Folk, Military Appearance Requirements and Free Exer- 
cise of Religion, 98 Mil. L. Rev. 53, 75 (1982). 

6. The majority opinion was written by Justice Rehnquist. Justice Stevens, joined by Justices White 
and Powell, filed a concurring opinion. Justice Brennan, joined by Justice Marshall, filed a 
dissenting opinion. Justice Blackmun filed a dissenting opinion. Finally, Justice O’Connor, joined by 
Justice Marshall, also filed a dissenting opinion. 
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In the one hundred and eight years since the 1878 Supreme Court decision 
in Reynolds v. United States,’ the first free exercise case, the interpretation of the 
free exercise clause of the first amendment by the Court has undergone considera- 
ble change. In Reynolds, the Court sought to distinguish between ‘‘religious 
belief,’’ which was determined to be beyond the control of the state, and ‘‘religious 
practice,’ which was determined to be subject to state regulation. The religious 
practice in question was polygamy. Rejecting the sanction of the Mormon faith as a 
defense, the Court affirmed Reynold’s conviction for bigamy in violation of Federal 
law then in effect in the Utah territory." 

The Court’s attempt, in Reynolds, to confine belief and practice to separate 
“‘logic-tight compartments‘” continued until the 1940 decision of Cantwell v. 
Connecticut." The Cantwell Court recognized that religious practices, as well as 
beliefs, were protected under the Constitution. The Court further indicated that, 
while conduct of a religious nature might be subject to regulation for the protection 
of society, the power to regulate ‘‘must be so exercised as not, in attaining a 
permissible end, unduly to infringe the protected freedom.’”"' Accordingly, a state 
statute requiring prior licensure by persons soliciting money for religious causes 
was held unconstitutional under the free exercise clause of the first amendment.” 

The next major development in the free exercise doctrine came in 1963, 
when the Court handed down its decision in Sherbert v. Verner.’* In Sherbert, the 
appellant, a devout Seventh Day Adventist, lost her job at a South Carolina textile 





7. 98 U.S. 145 (1878). 

8. Id. at 167. ‘‘The only defense of the accused in this case is his belief that the law ought not to have 
been enacted. It matters not that his belief was part of his professed religion; it was still belief, and 
belief only.’’ Id. See also Late Corp. of Church of Jesus Christ v. United States, 136 U.S. 1 (1890) 
(upholding an 1887 Act of Congress that dissolved the corporate entity of the Mormon Church and 
declared that all church property in excess of $50,000 escheated to the United States); Davis v. 
Beason, 133 U.S. 333 (1890) (upholding conviction under a statute of the Idaho territorial legislature 
that criminalized voter registration by any person who was a member of any order which encour- 
aged polygamy). 

9. Cf. Wisconsin v. Yoder, 406 U.S. 205, 220 (1972). 

10. 310 U.S. 296 (1940). It has been suggested that the ‘‘belief-practice’’ dichotomy had, in fact, been 
abandoned in the earlier cases of Lovell v. City of Griffin, 303 U.S. 444 (1938) and Schneider v. State, 
308 U.S. 147 (1939), both of which also struck down ordinances requiring prior licensure of religious 
solicitation by Jehovah’s Witnesses. These cases, however, found the ordinances violated freedom of 
press and of speech clauses under the first amendment. See Kurland, Of Church and State and the 
Supreme Court, in Selected Essays in Constitutional Law 1938-1962 at 699-779 (1963) (originally 
published at 29 U. Chi. L. Rev. 1 (1961)). 

11. Cantwell v. Connecticut, 310 U.S. 296, 304 (1940). 

12. Id. at 303. A full treatment of the development of the free exercise doctrine prior to Sherbert v. 
Verner, 374 U.S. 398 (1963) is beyond the scope of this paper. For an account of this evolution, see 
Kurland, supra note 10. For a survey of the cases through United States v. Lee, 455 U.S. 252 (1982), 
see Folk, supra note 5, at 62-69. ‘i 

13. 374 U.S. 398 (1963). 
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mill because she declined, for religious reasons, to work on Saturday, her Sabbath, 
when the workweek was lengthened from five to six days. Unable to obtain other 
work, she applied for unemployment compensation benefits from the state. Her 
application was denied on the ground that her refusal to work Saturdays, regardless 
of motivation, rendered her not ‘‘available for work’’ and, thus, ineligible for 
benefits under state law.'* 

For the first time in a free exercise case, the Court, speaking through 
Justice Brennan, applied the ‘‘strict scrutiny”’ standard in reversing the determina- 
tion of appellant’s ineligibility for benefits.’ Under the strict scrutiny test, only a 
compelling state interest could justify ‘‘the substantial infringement on first 
amendment rights inherent in conditioning the availability of benefits upon this 
appellant’s willingness to violate a cardinal principle of her religious faith.’’"* The 
Court found no compelling interest in the state’s contention that it wanted to 
prevent dilution of the unemployment compensation fund through fraudulent 
claims by persons feigning religious objection to working Saturdays. The Court 
stated that, even if the possibility of fraudulent claims did threaten the fund, it 
would be the burden of the state to show that ‘‘no alternative forms of regulation 
would combat such abuses without infringing First Amendment rights.’’” 

Nine years after Sherbert, the Court once again applied strict scrutiny in 
Wisconsin v. Yoder."* In Yoder, the Court held the Wisconsin compulsory education 
law inapplicable to members of the Old Order Amish Church. The Old Order Amish 
Church members refused, on religious grounds, to send their children to school 
after the eighth grade, fearing that their attendance, even at rural high schools, 
would expose them to ‘‘worldly influences’’ that would ultimately undermine their 
traditional, agrarian way of life.'° Chief Justice Burger, writing for the majority, 
concluded that the state had failed to show with sufficient ‘‘particularity how its 
strong interest in compulsory education would be adversely affected by granting an 
exemption to the Amish.’”” 

The third and final free exercise case to date to apply ‘‘strict scrutiny’’ is 
Thomas v. Review Board of Indiana Employment Security," decided in 1981. Eddie 
Thomas, the petitioner, was a Jehovah’s Witness who was employed at a steel 
foundry in Indiana. After he was transferred from the rolled steel portion of the 





14. Id. at 401. 

15. Id. at 403. ‘‘[A]ny incidental burden on the free exercise of appellant’s religion may be justified by a 
‘compelling State interest in the regulation of a subject within the State’s constitutional power to 
regulate.””’ Id. 

16. Id. at 406. 

17. Id. at 407. 

18. 406 U.S. 205 (1972). 

19. Id. at 218. 

20. Id. at 236. 

21. 450 U.S. 707 (1981). 
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foundry to a department that only manufactured turrets for military tanks, he quit 
the job due to religious scruples about making weapons of war.” Thereafter, he was 
unable to find other employment and so he, like Mrs. Sherbert, applied for 
unemployment compensation from the state. Unlike Mrs. Sherbert, however, his 
unemployment was voluntary. Additionally, pacificism is not a ‘‘cardinal principle’’ 
of the church of Jehovah’s Witnesses as Sabbatarianism is for the Seventh Day 
Adventists.” Therefore, Mr. Thomas’ termination was held to be without ‘‘good 
cause,”’ as required by the Indiana statute, and benefits were denied him by the 
state agency. This denial was upheld by the Indiana Supreme Court,” and the 
United States Supreme Court granted certiorari. 

Reversing the adverse determination, Chief Justice Burger, again writing 
for the majority, noted that while the petitioner’s views about manufacturing 
weapons were not necessarily shared by his co-religionists at the plant, ‘‘it is not 
within the judicial function and judicial competence to inquire whether petitioner 
or his fellow worker more correctly perceived the commands of their common 
faith.”’* The ‘‘narrow’’ function of the Court was simply to determine whether 
quitting his job was motivated by ‘‘an honest convicticn that such work was 
forbidden by his religion.”’* The Court concluded its opinion by finding the 
interests advanced by the state insufficiently ‘compelling to justify the burden 
upon Thomas’ religious liberty.’”” 

To date, Thomas has been the high water mark in application of the ‘‘strict 
scrutiny”’ test by the Court in free exercise cases. This was demonstrated the 
following year in United States v. Lee,” where the Court, while still applying the 
language of “‘strict scrutiny,’ retreated in substance from this position.” Once 
again, Chief Justice Burger delivered the opinion and, once again, it was the Old 
Order Amish who were the religious claimants. At issue was whether judicial 
exemption from payment of Social Security taxes should be granted to Amish 
employers of Amish workers who objected on religious grounds to the payment of 





22. Id. at 709. 

23. See supra note 16 and accompanying text. 

24. See Thomas v. Review Bd. of Indiana Employment Sec., 450 U.S. 707, 715 (1981). The Indiana court 
stated that Mr. Thomas’ decision to quit his job was a ‘‘personal philosophical choice’’ and not a 
“‘teligious choice,”’ and that, if it were a religious choice, payment of benefits might violate the 
establishment clause in view of the denial of benefits to other persons who quit their jobs for 
personal but nonreligious reasons. Jd. 

25. Id. at 716. 

26. Id. 

27. Id. at 719. 

28. 455 U.S. 252 (1982). 

29. Id. at 261 (Stevens, J., concurring). See also Folk, supra note 5, at 65. 
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social security taxes.” The Court rejected their contention, noting that accomplish- 
ment of an ‘‘overriding governmental interest’’ might ‘‘justify a limitation on 
religious liberty.’""" The Court found such an overriding governmental interest in 
the preservation of the social security system through mandatory contributions by 
employers and employees alike.” In determining whether accommodation of the 
Amish would unduly interfere with the government's interest, the Court stated that 
*‘{tJhe difficulty in attempting to accommodate religious beliefs in the area of 
taxation is that ‘we are a cosmopolitan nation made up of almost every conceivable 
religious preference.’’’“ Later, the Court remarked on the problems attendant to 
burdening ‘‘the comprehensive social security system with myriad exceptions 
flowing from a wide variety of religious beliefs.’’* Finally, the Court noted a narrow 
statutory exemption from social security taxation in favor of Amish who are self- 
employed, and declined to extend this exemption to Amish employers and 
employees.* 

It is noteworthy that the Court rejected the Amish claim for exemption on 
the ground of administrative difficulty in accommodating ‘‘myriad’’ claims for 
religious exemptions without any evidence that there would be a great number of 
claims. It is the lack of any evidentiary burden on the government that readily 
distinguishes Lee from its predecessors Sherbert, Yoder, and Thomas. It is not clear 





30. United States v. Lee, 455 U.S. 252, 255 (1982). The Court pointed out that the Amish believe it to be 
“sinful not to provide for their own elderly and needy and therefore are religiously opposed to the 
national social security system.”’ Id. 

31. Id. at 257-58. 

32. Id. 

33. Id. at 259. 

34. Id. at 260. 

35. Id. at 261 (citing 26 U.S.C. § 1402(g) (1982). 
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whether Lee represents a new trend or merely a special case. Subsequent decisions 
in the realm of free exercise have not resolved the question.” 

Regardless of the decision in the Lee case, the right of free exercise of 
religion remains, in most contexts, a fundamental constitutional right entitled to a 
high level of judicial protection. That the free exercise right in Goldman failed to 
receive this level of protection resulted, as will be seen, from the application of an 
extraordinary degree of judicial deference to military judgment. 


B. Supreme Court Cases on Judicial Deference to the Military 


The Goldman Court cited seven prior Supreme Court cases, decided since 
1953, each of which resolved a constitutional issue in favor of the government.” In 
general, these cases have held that either the special nature of military society and 
of the military mission or the constitutional delegation of military authority to 
Congress and to the President under articles I and II, or both of these factors 
combined, dictated a ‘‘far more deferential approach to constitutional review” 
than that normally applied to regulations and statutes of the civilian community. 
These seven cases illustrate both the language and the application of the underlying 
principle of deference in a number of factual contexts.” 

A chronological review of these cases starts with Orloff v. Willoughby,” a 
1953 decision involving application for habeas corpus relief by Stanley Orloff, a 





36. See Jensen v. Quaring, 105 S.Ct. 2355 (1985), affg by an equally divided Court, Quaring v. 
Peterson, 728 F.2d 112] (8th Cir. 1984) (exempting respondent from state requirement for photo- 
graph on driver’s license on basis of her religious objection to photographs as ‘‘graven images”’ 
forbidden by the Bible). See also Bowen v. Roy, 106 S.Ct. 2147 (1986) (argued the same day as 
Goldman). In this case, Mr. Roy, a ‘‘native American,”’ had enjoined Federal and state authorities 
from using the social security number assigned to his two-year-old daughter, Little Bird of the Snow, 
in processing the family’s application for welfare benefits and food stamps. The basis for Mr. Roy’s 
objection was that the use, by the government, of this personal numeric identifier for the child would 
“‘rob the spirit” of his daughter and impair her spiritual development. A nearly unanimous Court 
rejected Mr. Roy’s contention and vacated the injunction, stating that the use of this number by the 
government was a purely internal matter having no relation to Mr. Roy’s right of free exercise. On 
this issue, Mr. Roy could no more prevail than he could ‘‘on a sincere religious objection to the size 
and color of the government’s filing cabinets.’’ Jd. at 2151-52. For a discussion of two conscientious 
objector cases from the Vietnam era in which strict scrutiny was not applied by the Court (United 
States v. Gillette, 401 U.S. 437 (1971) and Johnson v. Robison, 415 U.S. 361 (1974)), see Folk, supra 
note 5, at 66-68. 

37. Chappell v. Wallace, 462 U.S. 296 (1983); Rostker v. Goldberg, 453 U.S. 57 (1981); Brown v. Glines, 
444 U.S. 348 (1980); Greer v. Spock, 424 U.S. 828 (1976); Schlesinger v. Councilman, 420 U.S. 738 
(1975); Parker v. Levy, 417 U.S. 733 (1974); Orloff v. Willoughby, 345 U.S. 83 (1953). 

38. Goldman v. Weinberger, 106 S.Ct. 1310, 1313 (1986). 

39. For a listing of additional cases in this line, see infra note 92. That footnote also provides a listing of 
cases, increasingly infrequent of late, in which the Court has declined to defer to the military. 

40. 345 U.S. 83 (1953). 
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psychiatrist, challenging his status as an Army enlisted man during the Korean 
War. Originally in line for a commission as a medical officer in the Air Force, his 
appointment was revoked when he refused to disclose information about past 
association with the Communist Party." He was thereafter inducted into the Army 
as a private and initially employed as a medical technician. He was eventually 
assigned duties as a psychiatrist, although still serving in an enlisted paygrade. For 
reasons of security, he was restricted from administering certain psychoactive 
drugs and forbidden to practice hypnotism on patieuts he did treat.” He asked the 
Supreme Court to order him commissioned an officer and to lift the restrictions on 
his psychiatric practice. Alternatively, he demanded a discharge from active duty.” 

Justice Jackson, speaking for the Court, denied all three requests in lan- 
guage that has been quoted repeatedly in subsequent military cases to validate the 
application of a special standard of deference. After stating that ‘‘judges are not 
given the task of running the Army,’’ he goes on to note that: ‘The military 
constitutes a specialized community governed by a separate discipline from that of 
the civilian. Orderly government requires that the judiciary be as scrupulous not to 
interfere with legitimate Army matters as the Army must be scrupulous not to 
intervene in judicial matters.’’“ Specifically, Orloff held that the grant of a commis- 
sion is, by law, within the discretion of the President, who is entitled to inquire into 
an applicant’s loyalty and fitness.“ The Court also decided that it was wholly 
inappropriate for it to attempt to ‘‘redefine”’ Orloff’s duties within the Army* and, 
finally, the Court concluded that it had no authority to order discharged from active 
duty one lawfully inducted into the armed forces.” 





41. Id. at 89-90. 
42. Id. at 93. 
43. Id. at 87. 
4A. Id. at 94 (emphasis added). 
45. Id. at 90-91. The majority’s lack of sympathy for Dr. Orloff’s position is nowhere clearer than here. 
Noting that it is very rare for a medical doctor not to be commissioned an officer, the Court 
nevertheless remarks: ‘‘[I}f he is the first to be denied a commission, it may also be that he is the first 
doctor to haggle about questions concerning his loyalty. . [and] [w]e are not easily convinced that the 
whole military establishment is out of step except Orloff.” Id. 
46. Id. at 94. The Court goes on to imply strongly that Dr. Orloff might have been trying to avoid duty in 
Korea: 
Orloff was ordered sent to the Far East Command where the United States is now engaged in 
combat. By reason of these proceedings, he has remained in the United States and success- 
fully avoided foreign service until his period of induction is almost past. Presumably some 
doctor willing to tell whether he was a member of the Communist Party has been required to 
go to the Far East in his place. 

Id. 

47. Id. Once the Court determined that his induction was lawful, there was arguably no longer a basis for 
determining, under habeas corpus, that his ‘‘detention’’ by the Army was illegal. 
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The second case, Parker v. Levy,* which arose during the Vietnam era, 
involved collateral attack upon a general court-martial conviction. In 1972, Howard 
Levy, an Army doctor, was found guilty of conduct unbecoming an officer and 
conduct to the prejudice of good order and discipline under Uniform Code of 
Military Justice (UCMJ) Articles 133 and 134.” His conviction was based on public 
statements that he made to certain black enlisted personnel urging them to refuse 
to serve in Vietnam.” The United States Court of Appeals for the Third Circuit 
found the two UCMJ articles unconstitutional on first and fifth amendment 
grounds, holding that Levy had standing to contest the constitutionality of these 
articles under the doctrine of ‘‘first amendment overbreadth.” 

Rejecting a fifth amendment ‘‘void for vagueness’’ attack, the Supreme 
Court moved on to address the first amendment issue.” Noting the ‘‘very signifi- 
cant differences between military and civilian law and between the military and 





48. 417 U.S. 733 (1974). 

49. UCMJ, art. 133, 10 U.S.C. § 933 (1982), UCMJ, art. 134, 10 U.S.C. § 934 (1982). 

50. Dr. Levy’s statements, according to the article 134 specification, were to the effect that: 

The United States is wrong in being involved in the Viet Nam War. I would refuse to go to 
Viet Nam if ordered to do so. I don’t see why any colored soldier would go to Viet Nam; they 
should refuse to go and if sent, should refuse to fight. 
Parker v. Levy, 417 U.S. 733, 738 n.5 (1974). 
Dr. Levy was also convicted of an orders violation under UCMJ art. 90, 10 U.S.C. § 890 (1970). He 
was sentenced to three years confinement, total forfeitures, and dismissal from the service. 

. Parker v. Levy, 417 U.S. 733, 741 (1974) (quoting Levy v. Parker, 478 F.2d 772, 793 (3d Cir. 1973). It 
is clear that the Supreme Court is affording great deference to the military’s need to maintain good 
order and discipline. For examples of holdings in similar civilian cases, see Coates v. Cincinnati, 402 
U.S. 611 (1971) (voiding a city ordinance that made it a crime for sidewalk gatherings of three or 
more people to conduct themselves in a manner that was ‘“‘annoying”’ to a policeman or to other 
passersby); Giaccio v. Pennsylvania, 382 U.S. 399 (1969) (invalidating a state statute under which an 
acquitted criminal defendant could be held liable for the court costs if his conduct, while not 
criminal, was found by the jury to be ‘‘outrageous to morals and justice”’); Gelling v. Texas, 343 U.S. 
960 (1952) (striking down an ordinance prohibiting the screening of any motion picture that had 
been deemed by a board of censors to be prejudicial to the best interests of the people of Marshall, 
Texas). It must be noted, however, that, in addition to the special needs of the military, the Levy 
Court, undoubtedly, found the subject articles of the UCMJ to be more substantial than the civilian 
counterpart regulations. 

52. The first amendment overbreadth doctrine is based upon a policy of protecting free expression from 
the ‘‘chilling effect”’ of vague or overbroad statutes that might, by the very fact of their vagueness, 
deter lawful speech. This doctrine grants standing to challenge the constitutionality of the allegedly 
vague statute ‘‘on its face,’” even to one whose conduct would offend a more narrowly drafted 
statute. As the Court in Levy readily points out, ‘‘one to whose conduct a statute clearly applies, may 
not challenge it for vagueness.’’ Parker v. Levy, 417 U.S. 733, 756 (1974). 
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civilian communities,’ the Court suggested that: ‘‘Congress is permitted to 
legislate both with greater breadth and with greater flexibility when prescribing 
rules by which the former shall be governed than it is when prescribing rules for the 
latter.’ As one commentator has noted, granting that Congress may draft statutes 
**flexibly’’ for the military essentially rules out facial challenges to constitutional- 
ity.* The Court, in essence, concluded that the different character of military 
society and of the military mission requires a different application of the first 
amendment and associated doctrines.” 

In the following year, the Court decided Schlesinger v. Councilman,” a case 
that involved a prejudgment collateral attack on court-martial proceedings. Army 
Captain Councilman, was charged with off-base possession and distribution of 
marijuana. The marijuana had been distributed to an enlisted man acting as an 
undercover agent for military authorities. Following arraignment, the local United 
States District Court, at the request of Captain Councilman, enjoined the proceed- 
ings on the basis that these off-base activities were not ‘‘service connected’’ and, 
thus, not within the subject-matter jurisdiction of the court-martial. The United 
States Circuit Court of Appeals for the Tenth Circuit affirmed.” 

The opinion of the Supreme Court, delivered by Justice Powell, vacated the 
injunction. Stating that ‘‘it is the primary business of armies and navies to fight or 
to be ready to fight wars,’’ the Court, echoing Parker v. Levy, goes on to state that: 
‘To prepare for and perform its vital role, the military must insist upon a respect 
for duty and a discipline without counterpart in civilian life.’’® The Court found the 


Uniform Code of Military Justice to represent an attempt by Congress to balance 





53. Id. at 750. ‘‘The Uniform Code of Military Justice regulates a far broader range of conduct than a 
typical state criminal code.’ Jd. ‘“That [Uniform] Code cannot be equated with a civilian criminal 
code.”’ Id. at 749. The Court also commented on the ‘‘different relationship’ of the government to 
the military member as compared to the relationship of government to the ordinary citizen. ‘‘It is 
not that of lawgiver to citizen, it is also that of employer to employee. Indeed, unlike the civilian 
situation, the Government is often employer, landlord, provisi and lawgiver rolled into one. This 
relationship also reflects the different purposes of the two communities.” Jd. at 751. 

54. Id. at 756 (emphasis added). 

55. Levine, The Doctrine of Military Necessity in the Federal Courts, 89 Mil. L. Rev. 3, 10 (1980). 

56. Parker v. Levy, 417 U.S. 733, 759 (1974). The Court remarked: 

The fundamental necessity for obedience and the consequent necessity for imposition of 
discipline may render permissible within the military that which would be constitutionally 
impermissible outside it. Doctrines of first amendment overbreadth asserted in support of 
challenges to imprecise language like that contained in Arts. 133 and 134 are not exempt 
from the operation of these principles. 

Id. (emphasis added). 

57. 420 U.S. 738 (1975). 

58. Councilman v. Laird, 481 F.2d 613 (10th Cir. 1973). 

59. Schlesinger v. Councilman, 420 U.S. 738 (1975) (quoting United States ex rel. Toth v. Quarles, 350 
US. 11, 17 (1955). See also supra note 56. 
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‘these military necessities against the equally significant interest of ensuring 
fairness to servicemen charged with military offenses, and to formulate a mecha- 
nism by which these often competing interests can be adjusted.’ 

In the five years after Councilman, the Supreme Court decided two cases 
involving the first amendment and the military. The cases of Greer v. Spock" and 
Brown v. Glines* dealt with the exercise of first amendment rights in military 
contexts—by civilians in the first case, and by servicemembers in the second. 

In Greer v. Spock,® Dr. Benjamin Spock and other opponents of United 
States involvement in Vietnam, some of whom were minor party candidates for 
national office, sought admission to the Fort Dix military reservation in New Jersey, 
to campaign among the soldiers and stage a political rally. Fort Dix was, in certain 
areas, an ‘‘open base.’’* Moreover, Dr. Spock and his cohorts were willing to abide 
by ‘‘reasonable restrictions’ as to time, place, and manner of their appearance.© 
Nevertheless, pursuant to a base regulation prohibiting political activity on base, 
permission to come aboard was denied by the commanding officer. Thereafter, Dr. 
Spock and his fellow candidates filed suit in Federal district court, seeking injunc- 
tive relief. 

The lower court reasoned that, if the base were open to the public, there was 
no basis for selectively closing it to political candidates and distributors of unap- 
proved literature. It, therefore, permanently enjoined military authorities from 
preventing political speeches or the distribution of leaflets in open areas of the 
base.” This judgment was affirmed by the Third Circuit.” 

On certiorari, the Supreme Court reversed, with Justice Stewart delivering 
the opinion. The Court first determined that the government had not abandoned its 
interest in regulating entry to even the ‘‘open’’ parts of the base, and that the mere 
fact of free public access did not convert the base into a ‘‘public forum’’ for 





60. Schlesinger v. Councilman, 420 U.S. 738, 757-58 (1975). 

61. 424 U.S. 828 (1976). 

62. 444 U.S. 348 (1980) (argued and decided with Secretary of the Navy v. Huff, 444 U.S. 453 (1980)). 

63. Dr. Benjamin Spock, the pediatrician and author, was a named party in this case. His outspoken 
opposition views on the Vietnam War at one point resulted in a Federal criminal conviction for 
counseling draft ion. The conviction was later set aside. United States v. Spock, 416 F.2d 165 (1st 
Cir. 1965). In 1972, when this suit arose, he was campaigning as a presidential candidate for the 
Anti-war Peoples’ Party. 

64. Greer v. Spock, 424 U.S. 828, 830 (1976). ‘‘{C}ivilian vehicular traffic is permitted on paved roads 
within the reservation and civilian pedestrian traffic is permitted on both roads and foot paths. . . . 
The main entrances to Fort Dix are not normally guarded. . . . Civilians are freely permitted to visit 
unrestricted areas of the base.’’ Id. 

65. Id. at 857 n.7 (Brennan, J., dissenting). 

66. Spock v. David, 349 F. Supp. 179(D.N.J.), rev'd, 469 F.2d 1047 (3rd Cir. 1972), affd, 502 F.2d 953 (3d 
Cir. 1974). 

67. Id. 
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purposes of the first amendment.* The Court then recognized ‘‘the special consti- 
tutional function”’ of the military in providing ‘‘for the common defense,”’ and 
went on to indicate that it is the ‘‘business of a military installation like Fort Dix to 
train soldiers and not to provide a public forum.’”® Citing further the “‘historically | 
unquestioned power’’ of the commanding officer to exclude civilians from the area 
of his command, the Court concluded that there was no ‘‘generalized constitutional 
right to make speeches or to distribute literature at Fort Dix.’’” 

In Brown v. Glines," the Court addressed the validity of an Air Force 
regulation requiring personnel to obtain advance permission from their command- 
ing officer before soliciting signatures on petitions regarding grievances. A Reserve 
officer, on active duty in the Air Force, sought to circulate a petition addressed to 
the Secretary of Defense,” which expressed concern over perceived racially dis- 
criminatory aspects of Air Force grooming standards.” During a routine training 
flight through Anderson Air Force Base in Guam, he obtained eight signatures on 
his petition without prior approval from the commanding officer. This became 
known to the authorities and, as a result of his failure to comply with the regulation, 
he was released from active duty. His district court suit successfully challenged the 
constitutionality of the regulation,” and this ruling was affirmed by the Ninth 
Circuit.” . 





68. Greer v. Spock, 424 U.S. 828, 836-37 (1976). The Court narrowed and sharply distinguished Flowers 
v. United States, 407 U.S. 197 (1972), a case arising at Fort Sam Houston in San Antonio, with 
strikingly similar facts, but with a diametrically opposite conclusion. With characteristic reluctance 
to overrule explicitly a former decision, the Court noted only that Flowers had been decided 
summarily—‘‘without benefit of briefing by counsel and oral argument.” Jd. 

69. Id. at 837-38 (emphasis added). 

70. Id. at 838. The Court, in upholding the Fort Dix regulation forbidding political speeches, is 
expressing clear support of a commanding officer’s need to protect good order and discipline and to 
maintain the military’s traditional neutral stance in political matters. See id. at 842, 845-46 (Burger, 
C. J. & Blackmun, J., concurring). 

71. 444 U.S. 348 (1980). 

72. Separate issues in this and in a companion case, Secretary of Navy v. Huff, 444 U.S. 453 (1980), 
involved soliciting signatures on petitions addressed to members of Congress. These issues were also 
resolved in the government's favor, but on statutory vice constitutional grounds. Only Mr. Glines’ 
letter to the Secretary of Defense required constitutional adjudication. 

73. The petition provided, in part: 

DearS y of Def 
We, the undersigned, all American citizens serving in the Armed Forces of our nation, 
request your assistance in changing the grooming standards of the United States Air Force. 
We feel that the present regulations on grooming have caused more racial tension, 
decrease in morale and retention than any other official Air Force policy. . . . 
Brown v. Glines, 444 U.S. 348, 351 n.3 (1980). 
74. Id. at 351-52. 
75. 586 F.2d 681 (9th Cir. 1978). 
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On certiorari, the Supreme Court had little trouble reversing to uphold the 
Air Force regulation. The Court found it within the power of the commanding 
officer to preserve discipline, loyalty, and morale by requiring advance submission 
of matters sought to be distributed or circulated on base.” Citing Councilman, 
Levy, Orloff, and other ‘‘military necessity cases,’’” the Court stated that 
“‘(bJecause the right to command and the duty to obey must go unquestioned, this 
court has long recognized that the military must possess substantial discretion over 
its internal affairs.””” 

As one observer notes, the Glines Court confirmed the direction of an 
emerging body of case law that ‘‘sets the military apart’’ with regard to constitu- 
tional protection of first amendment rights.” Were the military subjected to civilian 
standards with regard to first amendment freedoms, there would be a tremendous 
adverse impact on combat readiness. 

In Rostker v. Goldberg,” the Court reviewed an appeal by the government 
from the decision of a three-judge district court panel holding the Military Selective 
Service Act unconstitutional, to the extent that it required only males to register for 
the draft. The Court reversed, holding that the decision to limit registration to men 
resulted from a considered determination by the Congress that restrictions on the 
use of women in combat made it unlikely that women would need to be drafted in 
the event of mobilization and, thus, pointless to require their registration under the 
Act.” Faced with an equal protection challenge to an act of Congress, it is not for 
the courts to decide which legislative alternative they would have chosen, but rather 
whether the choice actually made by Congress denies equal protection.” The Court 
notes that ‘‘judicial deference. . .is at its apogee when legislative action under 
congressional authority to raise and support armies and make rules and regulations 
for their governance is challenged.’ 

The final case in this survey of the jurisprudential background to Goldman 
v. Weinberger is Chappell v. Wallace.” In Chappell, four enlisted members of the 
crew of the guided missile destroyer U.S.S. Decatur (DDG-13) brought suit, in 
Federal district court, for damages against their commanding officer, executive 
officer, and other superiors in their shipboard chain of command. The suit alleged 
disparate and discriminatory treatment based on race. The suit sought application 





76. Brown v. Glines, 444 U.S. 348, 353-54 (1980). 

77. Burns v. Wilson, 346 U.S. 137 (1953); In re Grimley, 137 U.S. 147 (1890). 
78. Brown v. Glines, 444 U.S. 348, 357 (1980). 

79. Levine, supra note 55, at 22. 

80. 453 U.S. 57 (1981). 

81. Id. at 76-78. 

82. Id. at 70. 

83. Id. 

84. 462 U.S. 296 (1983). 
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of a judicially created constitutional tort remedy in the manner of Bivens v. Six 
Unknown Agents. Dismissed in the district court, the case was revived on appeal 
by the Ninth Circuit.” Thereafter, defendants sought and obtained certiorari. 

The Court, in an uncommon show of unanimity” for a military necessity 
case, reversed and held that ‘‘special factors counselled hesitation”’ in extending 
the Bivens remedy to members of the armed forces.” Among the factors cited by the 
Court was the negative effect on good order and discipline that might occur if such 
suits could be entertained by courts of law.” Here, the Court relies heavily on 
United States v. Feres,” but also cites Councilman, Parker, and Orloff on the need 
for strict levels of discipline and regulation within the military that would be 
‘‘unacceptable in a civilian setting.’ The Court also noted that it is ‘‘ill equipped 
to determine the impact upon discipline that any particular judicial] intrusion 





85. 403 U.S. 388 (1971). In Bivens, the Court recognized a Federal cause of action for constitutional tort 
arising from alleged violation of the plaintiff's fourth amendment rights by government agents 
acting under color of Federal authority. 

86. 661 F.2d 729 (9th Cir. 1981). 

87. Some of the previously cited cases were decided by the following votes: Spock was a 7-2 decision; 
Rostker, Councilman, and Orloff were all 6-3; Levy and Glines were decided 5-3, without Justice 
Marshall’s participation. Considering Justice Marshall's dissenting votes in Rostker, Councilman, 
and Spock, his participation in Levy and Glines would presumably have resulted in 5-4 splits in these 
cases. 

88. Chappell v. Wallace, 462 U.S. 296, 298 (1983). 

89. Id. at 299. 

90. 340 U.S. 135 (1950) (denying servicemembers and their survivors remedies under the Federal Tort 
Claims Act). 

91. Chappell v. Wallace, 462 U.S. 296, 300 (1983). 
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upon military authority might have.’’” Despite this concession, the Goldman Court 
came within one member’s vote of just such an intrusion. 


II. THE OPINIONS IN GOLDMAN v. WEINBERGER 
A. Facts and Procedural History 


S. Simcha Goldman, an Orthodox Jew and ordained rabbi, was a clinical 
psychologist on active duty as a captain in the Air Force. Having previously served 
as a Navy chaplain, Mr. Goldman left the Navy in 1973 to obtain a Ph.D. in 
psychology under a military scholarship program. Upon completion of his graduate 
study in psychology, Dr. Goldman commenced active duty service in the U.S. Air 
Force and was assigned to the mental health clinic of the Air Force Regional 
Hospital, March Air Force Base, California. 

As part of his orthodox belief, Captain Goldman at all times wore a 
yarmulke. During his tour as a Navy chaplain, and for nearly three years following 





92. Id. at 305. The following cases, although not cited by the Court in Goldman, might also be 
considered part of the line of cases involving the doctrine of deference to military judgment: United 
States v. Albertini, 105 S.Ct. 2897 (1985) (upholding debarment of nuclear protester from Air Force 
base open house); Middendorf v. Henry, 425 U.S. 25 (1976) (upholding nonprovision of lawyer 
counsel to accuseds at summary courts-martial); Schlesinger v. Ballard, 419 U.S. 498 (1975) 
(upholding gender-based statutory distinctions on tenure for regular officers), Gosa v. Mayden, 413 
U.S. 665 (1973) (denying retroactive application to ‘‘service connection”’ restraint on subject-matter 
jurisdiction of courts-martial); Gilligan v. Morgan, 413 U.S. 665 (1973) (declining to become involved 
in administration of Ohio National Guard in wake of ‘‘Kent State’ shootings); Burns v. Wilson, 346 
U.S. 137 (1953) (in habeas corpus case, declining to ‘‘re-evaluate’’ evidence on constitutional issues 
already ruled upon by general courts-martial). 

By contrast, in the following cases involving military interests, none of which is very recent, the 
Court has ruled against the government and extended no particular deference to military judgment: 
Department of the Air Force v. Rose, 425 U.S. 352 (1976) (granting Freedom of Information Act 
request requiring service academy to release ‘‘sanitized’’ reports of honor code violations), Fron- 
tiero v. Richardson, 411 U.S. 677 (1973) (striking down gender-based legislation concerning benefits 
to spouses of female armed forces personnel); Flowers v. United States, 411 U.S. 197 (1972) (allowing 
public activity aboard installation despite military regulation and desire to the contrary); O’Calla- 
han v. Parker, 395 U.S. 258 (1969) (vacating court-martial conviction for off-base assault and 
attempted rape due to lack of service connection), United States v. Robel, 389 U.S. 258 (1967) 
(striking down legislative provision automatically barring Communist party members from employ- 
ment in defense industries solely on basis of party membership and without further screening); 
Kinsella v. United States ex rel. Singleton, 361 U.S. 234 (1960) (limiting the exercise of court-martial 
jurisdiction over civilians connected with the armed forces overseas who commit offenses); Greene v. 
McElroy, 360 U.S. 670 (1959) (holding that proceedings to revoke security clearance of employee of 
government contractor must afford confrontation and cross-examination rights to employee); 
United States ex rel. Toth v. Quarles, 350 U.S. 1 (1955holding that a lawfully discharged former 
servicemember could not be subjected to trial by court-martial for offenses committed prior to his 
discharge). 
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his return to active duty in the Air Force, Dr. Goldman had not been prevented 
from wearing his yarmulke while in uniform and uncovered. In May 1981, however, 
following a complaint, his commanding officer advised him that wearing the 
skullcap while indoors was in violation of an Air Force regulation. Captain Gold- 
man, whose orthodox beliefs require that his head be covered at all times, contin- 
ued to wear the yarmulke, which resulted in disciplinary and adverse administrative 
actions being taken against him. 

Captain Goldman requested to be assigned to the hospital, where he could 
work in civilian clothes; however, the request was denied. Following this denial, he 
filed suit in the U.S. District Court for the District of Columbia, seeking to enjoin 
enforcement of the regulation on the theory that preventing him from wearing the 
yarmulke infringed his free exercise rights under the first amendment. Noting the 
lack of a ‘‘compelling military interest’’ in preventing this deviation from its 
regulations, the district court granted Captain Goldman’s motion for a preliminary 
injunction enjoining the Air Force from preventing his wearing of the yarmulke and 
ordered withdrawal of a letter of reprimand and negative performance evaluation 
which Captain Goldman had received.* On appeal, the U.S. Court of Appeals for 
the District of Columbia Circuit reversed and vacated the injunction.* Captain 
Goldman petitioned the Supreme Court which granted certiorari.* 


B. The Majority Opinion 


Writing for the majority, Justice Rehnquist presented the facts and proce- 
dural history of the case as previously set forth,” adding that the controversy arose 
in 1981, after Captain Goldman, while wearing the yarmulke, testified as an expert 
witness for the defense at a court-martial. According to the Court, it was the court- 
martial trial counsel who, following the trial, complained to Captain Goldman’s 
commanding officer that wearing the yarmulke indoors, and in uniform, was not 
authorized.” 

The Court noted that Captain Goldman urged application of the standard 
of Sherbert, Thomas, and Yoder because, as applied to him, this Air Force regula- 
tion “‘prohibits religiously motivated conduct.’’"* The Court stated, however, that 
“‘we have repeatedly held that the military is. . .a specialized society separate from 





93. Goldman v. Secretary of Defense, 530 F. Supp. 12 (D.D.C. 1981). 
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95. See Goldman v. Weinberger, 105 S.Ct. 3475 (1985). 
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civilian society.’’® Citing Councilman and Glines, the Court further stated that, to 
perform its vital role, the military must insist upon discipline without counterpart in 
the civilian world. For this reason, the military need not encourage or tolerate 
debate, but must foster in its personnel ‘‘instinctive obedience, unity commitment 
and esprit de corps.’ Quoting Orloff v. Willoughby, the Court found that the 
subordination of ‘‘the desires and interests of the individual’ is the ‘‘essence’’ of 
military service.'* For these reasons, the Court indicated that its review of military 
regulations in resolving challenges based upon the first amendment is ‘‘far more 
deferential’’ than that of comparable civilian counterparts.'” 

First amendment guarantees, the Court states, are not rendered ‘‘entirely 
nugatory’’ in the military context, but, quoting Parker v. Levy, ‘‘there is simply not 
the same. . [individual]. ..autonomy’’ in the military community that there is in the 
civilian.'™ Since courts are lacking in military expertise, and since the Constitution 
entrusts the governing of the military to the executive and legislative branches of 
government, the Court must ‘‘give great deference to the professional military 
judgment of military authorities’’ concerning the ‘‘importance of a particular 
military interest’’ sought to be served by a particular regulation.'” Turning to an 
analysis of the interest of the military, the Court found that the considered 
professional judgment of the Air Force in the ‘‘traditional outfitting of personnel in 
standardized uniforms, ’’ as set forth in its regulations, encourages subordination of 
personal interests to those of the group and encourages ‘hierarchical unity’ by 
eliminating individual distinctions other than differences in rank.'” These factors 
are considered important in developing ‘‘necessary habits of discipline and 
unity.’”'® To that end, the Court noted the basic uniform regulation of the Air Force 
to be a lengthy document regulating matters of personal appearance in ‘‘minute 
detail.”""” Even such exceptions as it allows with regard to personal jewelry and 
hairstyle are subject to ‘‘severe limitation.’ With regard to the wearing of 
religious headgear, such as the yarmulke, the Court noted a ‘‘narrow exception”’ 
for headgear worn at indoor religious ceremonies. The Court also considered 





99. Id. at 1312-13. See Chappell v. Wallace, 462 U.S. 296, 300 (1983); Schlesinger v. Councilman, 420 
U.S. 738, 757 (1975), Parker v. Levy, 417 U.S. 733, 743 (1974); Orloff v. Willoughby, 345 U.S. 83, 94 
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101. Id. 

102. Jd. (quoting Orloff v. Willoughby, 345 U.S. 83, 92 (1953). 
103. Id. 

104. Id. (quoting Parker v. Levy, 417 U.S. 733, 751 (1974). 
105. Id. (citing Chappell v. Wallace, 462 U.S. 296 (1983) and Rostker v. Goldberg, 453 U.S. 57 (1981)). 
106. Id. 

107. Id. 

108. Id. 

109. Id. 

110. Id. at 1314. 





WINTER 1986 @ Goldman v. Weinberger 


Department of Defense Regulation 1300.17, which was issued during the course of 
the litigation and which generally permits only the wearing of religious items that 
are not ‘‘visible or otherwise apparent.’”'""' 

By contrast, Captain Goldman contended that the free exercise clause 
requires that the wearing of the yarmulke be exempted unless the Air Force can 
show that it creates a ‘‘clear danger’’ of undermining discipline and esprit de corps. 
He further contended that a regulation that permitted ‘‘visible but unobtrusive’’ 
articles of religious apparel would not endanger any military interests served by 
uniform regulations. Finally, he asserted that ‘‘expert testimony’’ in the record of 
the case indicated that granting religious exceptions would serve to increase 
morale.'” 

The Court responded that expert testimony about the desirability of reli- 
gious exceptions to uniform regulations was ‘‘quite beside the point,’ because the 
*‘desirability”’ of uniform regulations is a military matter decided by appropriate 
military officials ‘‘who are under no constitutional mandate to abandon their 
considered professional judgment.’’'’ ‘‘Quite obviously,’ the Court noted, to the 
extent that the regulations prevent Captain Goldman from wearing his yarmulke, 
military life for him may be more ‘‘objectionable,”’ but the Court held that the 
military is not constitutionally required to accommodate religious practices such as 
this, if ‘‘they would detract from the uniformity sought by the dress regulations.’”'* 
The Air Force ‘‘has drawn the line between religious apparel which is visible and 
that which is not,’ and the Court held this to be a reasonable and evenhanded 


regulation of dress in the interest of the ‘‘military’s. . need for uniformity.’’''® 


C. Concurring Opinion by Justice Stevens 


Writing for himself and Justices White and Powell, Justice Stevens noted 
that Captain Goldman’s was an attractive case for granting an exception—both 
because of the sincerity of his devotion to his faith and because the yarmulke itself 
is a “‘familiar and accepted sight”’ and an ‘‘eloquent’’ rebuke to anti-Semitism. In 
addition, Captain Goldman’s duties were performed under circumstances in which 
a “‘modest departure”’ from strict enforcement would not endanger the Air Force 
mission.'* Nevertheless, Justice Stevens pointed out, the validity of the regulation 
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must be tested not merely as applied to Captain Goldman, but ‘‘as it applies to all 
service personnel who have sincere religious beliefs that may conflict with one or 
more military commands,””"” 

Justice Stevens then indicated his acceptance of the Department of Defense 
“‘visibility standard’’ regarding items of religious apparel worn with the uniform, 
and his rejection of the ‘‘visible but unobtrusive”’ standard proposed by Captain 
Goldman and supported by the dissent.'"* He agreed with the government’s concern 
that ‘‘while a yarmulke might not seem obtrusive to a Jew, neither does a turban to 
a Sikh, a saffron robe to a Satchidinanda Ashram-Integral Yogi, nor do dreadlocks 
to a Rastafarian.’’'” In applying a standard based upon the relative obtrusiveness 
of the article of apparel, there is too much danger that the claim of the Sikh or the 
Rastafarian would be dismissed as ‘‘faddish’’ or ‘‘unusual,”’ and that this, in fact, 
may simply reflect the decisionmaker’s judgment of the religion itself or the 
sincerity of the claimant’s faith.'” In Justice Stevens’ opinion, the ‘‘Air Force has 
no business drawing [such] distinctions. . . when it is enforcing regulations of 
universal application.””' 

He also noted that there is a ‘‘plausible”’ military interest in uniformity 
itself to which ‘‘professionals in the military service attach great importance.””'” 
The standard of visibility promotes that interest, but is also ‘‘neutral,”’ ‘‘completely 
objective,’ and ‘‘not motivated by any hostility against, or any special respect for, 
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any religious faith.’"'** Granting an exception in the case of the yarmulke would 
represent a ‘fundamental departure”’ from the principle of uniformity.’ 


D. Justice Brennan Dissents 


It is not surprising that the author of the Court’s opinion in Sherbert v. 
Verner'* would dissent in Goldman. Justice Brennan asserted that Captain 
Goldman invoked the Court’s protection of his first amendment rights and the 
Court’s response was to ‘‘abdicate its responsibility as. . . protector of individual 
liberties in favor of credulous deference to unsupported assertions of military 
necessity.””'” Justice Brennan accused the Court of adopting a ‘‘subrational basis 
standard of absolute uncritical deference”’ to the professional judgment of military 
authorities and of ‘‘crediting arguments that defy common sense.’ He scorned 
the notion that permitting an exception for Orthodox Jews to wear yarmulkes would 
subvert good order and discipline in the armed forces, and insisted that, ‘‘at the 
very least,’ a rational reason be advanced before the Air Force ‘‘may burden free 
exercise rights.’”"” In the view of Justice Brennan, wearing the yarmulke with the 
uniform, far from threatening group identity, serves as an eloquent reminder that 
the shared identity of military personnel ‘‘embraces and unites religious and ethnic 
pluralism.’”"” 

Although only yarmulkes—and not turbans, dreadlocks, and saffron robes-- 
were before the Court in this case, Justice Brennan expressed the belief that claims 
for exemptions regarding these items may be decided on their own merits with 
exceptions granted, or not granted, on the basis of ‘‘functional utility, health, safety 
and polished professional appearance.’’"' Alternatively, the ‘‘neat and conserva- 
tive’’ standard applied to judge jewelry and hairstyle could be applied to requests 
for exemptions for items of visible religious apparel.'* Justice Brennan indicated 
that, in essence, his disagreement with the ‘‘visibility standard’”’ is that it restricts 
the free exercise rights of more people than would the ‘‘visible but unobtrusive”’ 
standard, and ‘‘permits only those whose outer garments are indistinguishable 
from mainstream Christians to fulfill their religious duties.’”’* Although Justice 
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Brennan acknowledged that it is not the province of the Federal courts to ‘‘second- 
guess” military professionals, he opined that courts are bound to assure that 
interference with free exercise of religion is rational and justified.'* Quoting his 
own dissenting opinion in Glines, he noted that ‘‘[t]he concept of military necessity 
is seductively broad. . .and military decisionmakers themselves are as likely to 
succumb to its allure as are the courts and the general public.’’'® 


E. Justice Blackmun Dissents 


Justice Blackmun distinguished his position from those of the other dissent- 
ing Justices by indicating his agreement with the majority, that the Air Force is 
justified in considering not only the ‘‘costs of letting Goldman cover his head,’’'” 
but also the costs of cumulative accommodation of constitutionally indistinguish- 
able requests for religious exemptions. In his view, however, the government failed 
to show that either set of costs was ‘‘significant.’”’” 

Justice Blackmun stated that an individual’s desire to follow his or her faith 
is not simply ‘‘another personal preference’’ to be accommodated ‘‘when conven- 
ience allows.’’'* He indicated that Sherbert, Thomas, and Yoder require that only 
governmental interests of the ‘‘highest order’’ may ‘‘overbalance’”’ legitimate free 
exercise claims, and quoted Thomas for the proposition that the government ‘‘may 
justify an in-road on religion only by showing that it is the least restrictive means of 
obtaining a compelling state interest.’”’” He said that this ‘‘showing must be made 
even where the in-road results from ‘evenhanded’ application of a facially neutral 
requirement.””'” While the ‘‘different character of the military community and of 
the military mission’’ must be taken into account, free exercise rights must not be 
compromised ‘‘simply because the military says they must be.’’"' ‘‘[Mlilitary 
personnel do not forfeit their constitutional rights as a price of enlistment.’”'” 

Justice Blackmun, further, noted that the Goldman case did not require 
development of a special ‘‘military’’ modification to traditional free exercise case 
law analysis because ‘‘the Air Force has failed to produce even a ‘minimally 
credible explanation’ for refusing to allow Goldman to remain covered indoors.’’'* 
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In this regard, he pointed out that Captain Goldman had been allowed to wear his 
yarmulke for years without adverse effect on either his performance or upon the 
mission of the Air Force.'* 

Justice Blackmun addressed the ‘‘visibility standard,’’ indicating that he 
agreed ‘‘in theory’’ with the Air Force’s position that one cannot distinguish fairly 
between Goldman’s request for exemption and the potential requests of others 
‘*whose religious practices may conflict with the appearance code in more conspic- 
uous ways.’”* He noted that the standard of ‘‘obtrusiveness’’ adopted by Justice 
Brennan would discriminate in favor of ‘‘more established mainstream religions, 
the practices of which are more familiar to the average observer.’ He posited that 
there is no constitutional problem in ‘‘distinguishing between religious practices 
based upon how difficult it would be to accommodate them;’’” however, discrimi- 
nation, based upon ‘‘how unobtrusive a practice appears’’ to the average— 
presumably Christian—observer, poses ‘‘serious problems of equal protection and 
religious establishment.’’’* ‘‘The Air Force clearly has an interest in 
avoiding. . [such problems]. . .by drawing an objective line at visibility.’”"” 

From Justice Blackmun’s perspective, the failing of the Air Force position 
was ‘‘not doctrinal, but empirical.’”’” The Air Force failed to show ‘“‘any reason to 
fear that a significant number of. . .personnel. . .would request religious exemptions 
that could not be denied on. . .grounds such as safety, let alone that granting these 
requests would impair the overall image of the service.’’' He concluded his 
opinion by noting that ‘‘reasoned’’ military judgments are always entitled to 
judicial deference, but ‘‘the military has failed to show that its judgment in the case 
of Goldman is in fact a reasoned one.” 


F. Justice O’Connor Dissents 


Justice O’Connor framed the issue in terms of whether prohibiting Captain 
Goldman from wearing the yarmulke was consistent with the free exercise clause, 
and concluded that it was not.'* She charged the Court with making no attempt to 
weigh Captain Goldman’s interest in free exercise against the interest of the Air 
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Force in uniformity of dress.'* She criticized the lack of constitutional standard in 
the majority’s opinion, noting that none was ‘‘even articulated, much less 
implied.’”'® ‘‘It is entirely sufficient for the Court,’’ she charged, ‘‘if the military 
perceives a need for uniformity.’’'* In her view, a proper constitutional standard 
should be developed and applied, and she proposed the following.'” 

Examining the language of the holdings of Sherbert, Thomas, Yoder, and 
Lee, Justice O’Connor derived ‘‘two consistent themes.’’'* They are: 


First, when the government attempts to deny a Free Exercise claim, it must 
show that an unusually important interest is at stake, whether that interest is 
denominated ‘‘compelling,”’ ‘‘of the highest order’’ or ‘‘overriding”’; 

Second, the government must show that granting the requested 
exemption will do substantial harm to that interest.'” 


“There is no reason,’’ Justice O’Connor suggested, ‘‘why these general 
principles may not apply in the military as well as in the civilian context.’’ It is 
within the first part of the test that considerations of the ‘‘vital role”’ of the military 
and the “‘special nature’’ of military society would be weighed, but, for Justice 
O’Connor, this does not ‘‘as the majority implicitly believes, end the discussion.’’'® 
She concluded that, on the facts presented, no threat to any government interest 
was manifest in permitting Captain Goldman to wear his yarmulke.'* 

She closed by noting that the Goldman case presented a rare instance in 
which the ‘‘military has not consistently or plausibly justified the need for rigidity 
of enforcement, and where the individual seeking the exemption establishes that 
the assertion by the military of a threat to discipline or esprit de corps is completely 
unfounded.’’'” In such cases, she would require government policy to yield to the 
free exercise rights of the individual. Although there is some question concerning 
burden of proof, it is quite clear that, unlike the majority, Justice O'Connor was 
unwilling to accept unsupported assertions of the service. 


III. ConcLusion 


The majority opinion in Goldman indicates that free exercise rights in the 
military may be subject to limitation by regulation under the doctrine of “‘military 
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necessity.’’ The closeness of the decision, however, should be viewed with concern 
by military authorities. The retirement of Chief Justice Burger eliminated one 
member of the Goldman majority; however, with the new appointments of Chief 
Justice Rehnquist and Justice Scalia, the Court appears to maintain a conservative 
personality. 

Of more importance than change in Court membership are the relatively 
strong dissenting opinions of the traditionally moderate Justice Blackmun and of 
Reagan-appointee Justice O’Connor. Although approaching the matter from differ- 
ent perspectives, both expressed dissatisfaction with the lack of any evidentiary 
showing by the military that granting the exception to Captain Goldman would 
actually harm the government. In addition, Justice O’Connor was openly critical of 
the Court’s failure to require such proof. While the present majority is strongly 
supportive of the government, the dissents, lacking but one vote from becoming a 
majority, may be serving notice that, in future cases, there may be less willingness to 
take the military ‘‘on faith alone.’ 





163. Regarding the granting of exceptions to uniform regulations on religious grounds, the Report of the 
Joint Service Study Group on Religious Practices states: 
Granting exceptions to dress and appearance requirements may create a sense of different- 
ness which can contribute to polarization destructive to unit bonding. Making exceptions can 
foster the perception of favoritism for select groups which also may be disruptive to cohesion 
and esprit. Standards established for safety reasons cannot be waived without adversely 
affecting the health of individuals and the performance of the mission in both peace and war. 
Department of Defense, Joint Service Study, supra note 1, at vi. 
It is interesting to note that, between 1958 and 1974, Sikhs who were drafted were permitted to 
wear turbans, beards, and leave their hair unshorn. See Khalsa v. Weinberger, 759 F.2d 1411, 1412 
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The Right To Know: 
The Inside Story of the Belgrano Affair 


By Clive Ponting, Sphere Books Ltd., London: 1985. Pp. 214. 
Price: $3.00. 


Lieutenant Mary Anne Razim, JAGC, USNR* 


On May 2, 1985, the British submarine HMS Conqueror sighted, attacked, 
and sank the Argentine cruiser General Belgrano.’ Sailing in a total exclusion zone, 
established around the Falkland Islands by the British War Cabinet, the Belgrano 
posed a ‘“‘serious threat’’ to the British Task Force. The above was the official 
British government position, which was maintained for over two years following the 
end of the Falklands War.’ The circumstances surrounding the sinking of the 
Belgrano, as presented by Mr. Ponting, however, differed substantially from this 
official position. Civil servant Clive Ponting ‘‘leaked”’ a Ministry of Defence study 
to a Member of Parliament‘ and The Right to Know is Mr. Ponting’s account of his 
prosecution under Britain’s Official Secrets Act. 

Mr. Ponting divides this book into two sections. The first part is a capsule 
history of the Official Secrets Act and of Whitehall’s® dedication to closed govern- 
ment. The second part describes the sinking of the Belgrano, the British govern- 
ment’s repeated attempts to hide the facts surrounding this event, and an account 
of Mr. Ponting’s trial. Mr. Ponting concludes with an opinion on the current, and 
possible future, use of the Official Secrets Act in Great Britain. 

The Official Secrets Act precludes disclosure of official information by civil 
servants and other government employees.° Section 2’ prohibits both communica- 
tion and receipt of different forms of ‘‘official’’ information; its wording is, in fact, 
broad enough to encompass practically any information generated by the govern- 
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ment." As Mr. Ponting notes, ‘‘this is not limited to classified or secret information. 
Every piece of official information is covered.’” Such a blanket prohibition is 
anomalous to American notions of free access to information, and certainly could 
be viewed in a constitutional context as overbroad. 

The Official Secrets Act gives the Attorney-General great prosecutorial 
discretion and Mr. Ponting includes a brief history of trials under the Act." 
Interestingly, prosecutions have, for the most part, been aimed at preventing and 
punishing disclosures that embarrass individual officials rather than disclosures 
that endanger national security. Any truly meritorious prosecutions under the Act, 
such as for unauthorized disclosure of truly sensitive information, are absent from 
Mr. Ponting’s account. One begins to wonder whether there have been such 
prosecutions, or whether Mr. Ponting has simply chosen to ignore them as detri- 
mental to his own case. 

Mr. Ponting turns the reader’s attention to Whitehall and its devotion to 
the Official Secrets Act and closed government. His firsthand knowledge is evident. 
He joined the Civil Service in 1970, and worked primarily in the Ministry of 
Defence until 1984." His insider’s view of governmental workings, shielded by a 
policy of official secrecy, reveals: 


Secrecy is at the core of Whitehall. It is not therefore surprising that the Civil 
Service as a body is against greater openness in government and reform of the 
Official Secrets Act. If this happened the power of the Civil Service would be 


drastically reduced and so would the power of those interest groups that are 
close to the Civil Service. Politicians would also be subject to greater scrutiny 
and the mysteries of policy-making would be disclosed to profane eyes." 


There is a discussion of Whitehall’s continued successful efforts to prevent 
significant reform of the Official Secrets Act.'* 

In the second part of The Right to Know, Mr. Ponting discusses the 
Belgrano affair. The Belgrano was detected forty-eight hours before she was sunk 
by HMS Conqueror. At the time of the sinking, she had sailed toward Argentina for 
approximately eleven hours and posed little real threat to the British Task Force in 
the Falklands.’* This information differed considerably from the British govern- 
ment’s official position concerning the event. This account will be of interest to 
students of the Falklands War. Even for those not versed in the Falklands War, the 
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book is a readable and entertaining story of governmental hide-and-seek, complete 
with red-faced politicians offering evasive replies to persistent questioning by 
Parliament and the public. It would qualify as a political comedy, were it not for the 
draconian presence of the Official Secrets Act giving legal shelter to government 
evasiveness. 

Mr. Ponting’s summary of his trial is of particular interest to trial practi- 
tioners.'® Notable are his brief descriptions of the rarely-used British jury-vetting 
procedure” and the judge’s obvious efforts to insure Mr. Ponting’s conviction 
under the Official Secrets Act.'’ Clive Ponting was, however, acquitted. 

Frequent sharp criticism of Whitehall and its individual officials detracts 
from Mr. Ponting’s presentation. He begins to sound suspiciously like the man who, 
having been ousted from an exclusive club, is now determined to tell the world that 
it wasn’t such a great club to belong to after all. Nonetheless, The Right to Know is 
a good exposition, both of official secrecy in the British government and of the 
actual Belgrano affair. It offers a lesson to those interested in the continued policy 
of free access to information in the United States. A statute permitting secrecy in 
government may prove to be tenacious and almost impossible to remove or reform. 
In the wake of recent American events, such as the Walker spy cases, we are faced 
with addressing the propriety of tighter overall governmental security. The Right to 
Know very clearly explains, however, that overbroad legislation has no legitimate 
place in the United States. 
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The Palestinian Problem in 
International Law and World Order 


By W. Thomas Mallison and Sally V. Mallison, Longman 
House, Burnt Mill, Harlow Essex, England: 1986. Pp. 564. 
Price: $39.95. 


Lieutenant Colonel James P. Terry, USMC* 


This study of the Palestine-Israel conflict provides the first comprehensive 
and balanced view of that Middle East dilemma to appear in years. In a detailed 
and thoroughly researched analysis, the authors urge that the relevant international 
law can provide a solution, but that it has been used insufficiently and inconsis- 
tently. They point out that the unprincipled power politics played in the Middle East 
by the major powers have papered over the fundamental causes and have dealt, at 
best, with the violent symptoms of the underlying violations of law. The authors, 
further, suggest that U.S. interests are not well served by our present approach to 
the conflict because our national officials are specialists in dealing with the overall 
context of great power relations, but are distinct nonspecialists in addressing 
Middle East concerns. The Mallisons hammer consistently on the theme that a legal 
solution to the Palestinian dilemma could provide Palestinians and Israelis alike 
with their first real peace in more than fifty years. 

Their approach is a reasonable one. They explain not only the fundamental 
principles of international law applicable to this armed conflict, the rights of 
peoples and the law concerning territorial integrity, but also the positions taken by 
the United States on these issues as they relate to the Middle East. 

The first two chapters of the book analyze the political-legal objectives of 
the Zionist and the Israeli leadership. The next three chapters concentrate on the 
partition of Palestine, Palestinian national and individual rights, and the legal 
status of Jerusalem. The two succeeding chapters apply a legal analysis to the 
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received his B.A. degree from the University of Virginia in 1968, his J.D. degree 
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Israeli settlements in the territories occupied after 1967, then set forth the humani- 
tarian law applicable to the Israeli invasion of Palestinian-held areas of Southern 
Lebanon in 1982. The final chapter sets forth proposals for resolving the Palestin- 
ian problem, finally concluding that a partition plan providing territorial autonomy 
for the Palestinian people must be seriously considered and supported by the major 
nations. The forty appendices provide significant historical and United Nations 
documents related to Palestine and the Palestinian people. 

The fourth chapter may be the most important. It addresses the fundamen- 
tal Palestinian rights under international law. The background of the “‘right of 
return’’ in practice and law is developed, as is the right of self-determination as 
applied to the Palestinian people. In a comprehensive analysis, the Mallisons 
examine the geographic area to which Palestinian self-determination applies. 
Carefully relying only on those international agreements to which the United States 
has committed itself, or pledged support within the United Nations, they question, 
most effectively, the failure of this government to honor its commitments to the 
Palestinians. 

Dr. W. Thomas Mallison' and Sally V. Mallison? have undertaken a 
comprehensive study which dispels myths popularly advocated by the media in the 
United States. This is a text that argues positions which will be sharply criticized by 
certain interest groups within the United States and abroad. Nevertheless, it 
provides invaluable and, this author believes, accurate insights in its consideration 
of the most involved and complex conflict setting in the world today. 





1. Dr. Mallison is Director of the International and Comparative Law Program and a professor at the 
National Law Center at George Washington University. Dr. Mallison is a former Stockton Chair holder 
at the Naval War College. 

2. Sally V. Mallison is a research associate in the international law program at the National Law Center at 
George Washington University. 
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The insanity defense is one of the most controversial subjects in the law. 
The trial of John Hinckley, for the attempted assassination of President Reagan 
and the shooting of press secretary James Brady, sparked a national debate on the 
insanity defense. The trial of Rufus Adams, a thirty-seven-year-old indigent black, 
for the rape, murder, and sodomy of a young prostitute, however, attracted little 
media attention. Author Lincoln Caplan analyzes both of these proceedings and 
argues in favor of an expansive and liberal insanity defense. 

Mr. Caplan reviews the history of the insanity defense, beginning with the 
M’Naghten rule. The M’Naghten case' is factually similar to the Hinckley case in 
that the shooting of a government official, Edward Drummond, secretary to the 
British Prime Minister, sparked a national debate in England over the insanity 
defense. Mz. Caplan profers that sensational cases, such as these, are an aberration. 
The insanity defense is rarely used and more rarely successful. He argues that the 
defense is important because it represents a civilized response to those who commit 
crimes, but who are not morally blameworthy. 

The M’Naghten rule was a cognitive test for insanity. If the accused could 
distinguish right from wrong, he could be held criminally responsible. A second 
test, the Durham rule, was adopted by the United States Court of Appeals for the 
District of Columbia in 1954.’ This rule changed the test from a cognitive to a 
product test, and provided that a defendant should be found not guilty, even though 
he or she could distinguish between right and wrong, if, due to disease, he or she 
could not control his or her actions.’ The Durham rule gave judges no practical 
guidance, however, and was adopted by only two states.‘ A third test, the Brawner/ 
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American Law Institute rule, was adopted by the Court of Appeals for the District of 
Columbia in 1972. This rule provides that a ‘‘person is not responsible for criminal 
conduct if, at the time of such conduct as a result of a mental disease or defect, he 
lacks substantial capacity either to appreciate the criminality of his conduct or to 
conform his conduct to the requirements of the law.’”® 

Following the historical analysis, Mr. Caplan analyzes the Hinckley and 
Adams cases. He uses the Adams case as ‘‘a control for the more celebrated event.’”° 
Rufus Adams was charged with six counts of rape, murder, and sodomy. The one 
count of sodomy occurred after the victim was dead. Adams was convicted on the 
five counts of rape and murder, but was found not guilty by reason of insanity on 
the sodomy count. By contrast, John Hinckley was found not guilty by reason of 
insanity on all counts. Mr. Caplan uses statistics to show that the result in the 
Adams case is more typical. In the District of Columbia, where both trials were held, 
the public defender service handled 525 jury trials between 1979 and 1983, and not 
one of them was an acquittal by insanity on all counts.’ There were twenty-six 
findings of not guilty by reason of insanity, but all were in bench trials, and only two 
were contested by the government.® 

Mr. Caplan also addresses the legal fallout of the Hinckley trial. He reports 
that, within a month of the verdict, committees in both the House of Representa- 
tives and the Senate had opened hearings on the insanity defense.° Further, an 
Associated Press poll indicated that 87% of those sampled believed too many 
murderers were using the insanity defense to avoid jail.’ Mr. Caplan cites statistics, 


however, that demonstrate that offenders found to be insane, although they may 
avoid jail, are incarcerated for substantial periods of time." 

Congress, finding that a change in the defense was imperative, passed the 
Insanity Defense Reform Act of 1984."? This law changed the insanity test and 
shifted the burden of proof on the sanity issue to the accused. 


(a) AFFIRMATIVE DEFENSE — It is an affirmative defense to a 
prosecution under any Federal statute that, at the time of the commission of 
the acts constituting the offense, the defendant, as a result of a severe mental 





5. United States v. Brawner, 471 F.2d 969, 973 (D.C. Cir. 1972). 
6. L. Caplan, supra note 3, at 49. 

7. Id. at 55-56. 

8. Id. 

9. Id. at 102. 

10. Id. at 103. 

11. Id. at 103-04. In Washington, D.C., the average hospital stay for an acquitted insanity defendant was 
over five years. Id. at 27. In New York, the hospital stay for those found not guilty by reason of insanity 
was three and one-half years. /d. at 104. In New Jersey, the acquitted insanity defendant was generally 
confined in a maximum security hospital for twice as long a term as the average convicted felon. Jd. 

12. 18 U.S.C. § 20 (Supp. IT 1984). 


288 





NAVAL LAW REVIEW e XXXVI 


disease or defect, was unable to appreciate the nature and quality or the 
wrongfulness of his acts. Mental disease or defect does not otherwise consti- 
tute a defense. 


(b) BURDEN OF PROOF — The defendant has the burden of proving the 


defense of insanity by clear and convincing evidence." 


This law, which post-dates Mr. Caplan’s book, has changed the insanity 
defense in Federal civilian courts, but not in military courts. The United States 
Court of Military Appeals adopted an insanity test similar to the Brawner rule in 
United States v. Frederick:'* ‘*‘A person is not responsible for criminal conduct if at 
the time of such conduct, as a result of mental disease or defect, he lacks substantial 
capacity either to appreciate the criminality. . .of his conduct, or to conform his 
conduct to the requirements of law.’’’'’ Frederick also left the government with the 
burden of proving sanity beyond a reasonable doubt.'* As of the writing of this 
review, a bill to change the military rule to match the new Federal rule has been 
passed by both houses of Congress and is expected to be signed into law by the 
President in the near future. 

The insanity defense is of immediate concern to military lawyers. It has 
undergone substantial scrutiny in the aftermath of the Hinckley trial, and its status 
in the military is likely to change in the near future. Mr. Caplan makes a case in 
favor of a broad insanity defense as a civilized response to those who commit crimes 


but are not morally blameworthy. The Insanity Defense Reform Act, however, 
reflects a conservative view on the part of Congress and shifts the burden to the 
accused to demonstrate his or her insanity. Lincoln Caplan’s The Insanity Defense 
and the Trial of John W. Hinkley, Jr. provides an insightful analysis and historical 
perspective valuable to an understanding of this controversial and ever-evolving 
component of criminal law. 
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14. 3 M.J. 230(C.M.A. 1977). 
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Bruce Blair analyzes the nuclear posture of the United States from a novel 
perspective. Strategic Command and Control: Redefining the Nuclear Threat! 
proposes a basic hypothesis: The United States does not have adequate command 
control systems to manage its nuclear deterrent forces. Mr. Blair asserts that, while 
U.S. weapons systems are, for the most part, capable of maintaining strategic 
balance, the communication and command networks directing these systems are 
outdated and ineffective. His proposed solution is to funnel more money, man- 
power, research, and development into the weapons control area, rather than into 
the design of nuclear weapons. Mr. Blair believes this would achieve three goals. 
First, the United States will enjoy increased deterrent effect if our weapons system 
is capable of survival. American ability to retaliate after an enemy first strike would 
increase because greater control and communication would result in far less system 
failures. Second, the United States will enjoy greater deterrence without placing 
arms control agreements in jeopardy, as less new hardware would be needed to 
achieve the desired deterrent effect. Third, there will be a reduction in nuclear 
instability and the possibility of accidental nuclear conflict because of improved 
launch control communications. Enhanced United States ability to ‘‘ride out’’ an 
enemy first strike would make the dangerous ‘“‘launch on warning’’ theory of 
nuclear retaliation obsolete. 

Mr. Blair’s analysis of strategic command and control problems underlines 
the gap between development of weapons systems, and control/communications 
equipment and methodology. He points out that, during the 1960’s and early 
1970s, nuclear delivery systems were radically improved. Missile propulsion was 
enhanced by new rocket fuels, and targeting systems employed new radar guidance 
systems, creating increased accuracy. The advent of the Multiple, Individually- 
Targeted Re-entry Vehicle (MIRV) made warhead payload systems procedures 
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more effective. Command control, however, did not fare so well during these two 
decades. For example, airborne command posts, to be used in the event of an 
enemy first strike, were of Korean War vintage. Mr. Blair maintains some were not 
serviceable, while others had inferior radio equipment. Some strategic commands 
had to rely on telephone communications to relay information to launch sites. 
These examples reflect the disparity between development of launch systems and 
development of control infrastructures. : 

The author contends that the command control problem of the 1960’s and 
1970’s continues today, and is a threat to U.S. national security. Although he is 
concerned that aging land-based systems’ are highly vulnerable to Soviet first-strike 
capabilities, Mr. Blair focuses on two main communication problems which U.S. 
forces will face in any nuclear conflict scenario. The first problem involves Electro- 
magnetic Pulse (EMP), which is caused by nuclear detonation and renders radio 
communications ineffective for varying periods of time, depending on terrain, 
distance from ground zero, atmospheric conditions, and the size of the blast. Mr. 
Blair states that little is known about EMP or its possible effect on communications 
in the nuclear environment. He calls for increased EMP research and development 
of EMP-resistant radio technology to keep communication links open after massive 
enemy attack. According to Mr. Blair, this research is underfunded in light of its 
importance. His second area of concern involves U.S. dependence on satellite 
communications, particularly the MILSTAR system.’ He believes that Soviet anti- 
satellite technology and weaponry have placed MILSTAR in serious jeopardy; he 
calls for either a new communications network or U.S. capability to defend MIL- 
STAR from Soviet killer satellites and laser weaponry. Perhaps the proposed 
strategic defense initiative (STAR WARS) could be used, in part, to protect 
MILSTAR satellites. 

Another collateral problem, noted by Mr. Blair, involves U.S. strategic 
planning. American analysts, when calculating potential U.S. losses in a Soviet first- 
strike scenario, fail to take into account any losses due to communication or control 
failures. Mr. Blair believes U.S. retaliatory strength may be overestimated by some 
experts. This could lead to insufficient deterrent effect analysis and, as a result, 
misinformed strategic planning. In addition, Mr. Blair seeks an increased role for 
the Navy in the U.S. strategic defense plan. The Navy, he asserts, already has the 
best command control network of all services. In addition, the Navy has submarine 
launch platforms, which are almost invulnerable to enemy surprise attack. These 
factors make the Navy the most reliable deterrent force, as naval strategic forces 
should have a relatively low casualty rate in the event of a Soviet first-strike . Mr. 





2. One example of such a land-based weapon is the Minuteman missile. 
3. The MILSTAR system has been in operation since the 1970’s. 


4. For a discussion of this proposed use of outer space for defense, see Gallagher, Legal Aspects of the 
Strategic Defense Initiative, 111 Mil. L. Rev. 11 (1986). 
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Blair proposes the use of undersea, vice airborne, control posts. The undersea 
facilities, to be developed by the Navy, would afford higher radiation protection for 
command inhabitants, as well as a more stable and permanent location for the U.S. 
strategic high command. 

In summary, Mr. Blair’s work addresses a vital area long overlooked by U.S. 
strategic planners. The problem is one of budgeting. More funds and manpower 
must be directed toward command and control of U.S. nuclear deterrent forces—a 
low glamour, but necessary, project. He suggests, as a simple and obvious way to 
increase American deterrent effect, that the United Siates make retaliatory missile 
launches more likely and that it lessen the chance of accidental launch. His ideas 
and proposals may help achieve stability of U.S. strategic forces. 
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Alexander Pope once said: ‘“The proper study of mankind is Man.’”' Joseph 
J. Collins provides just such a study of human behavior in his book, The Soviet 
Invasion of Afghanistan. He examines and documents the history of current-day 
relations between the Soviet and Afghan people. This book, however, is more than a 
recitation of events leading up to, and including, the armed Soviet invasion of 
Afghanistan. It is an insightful look into Soviet foreign policy regarding 
Afghanistan. 

Joseph J. Collins does an exceptional job of documenting his work, consid- 
ering the Soviets concealed a great deal of information. Mr. Collins overcomes 
several limiting factors, including poor Afghan communications systems and a 
decentralized war, in compiling an impressive list of authorities to support his 
research. 

The early history of Russian/Soviet-Afghan relations, from 1938 to 1945, is 
briefly traced. There was little evidence during this time period to suggest that 
Russia planned to seize Afghanistan or control its foreign policy. Shortly after 
World War II, however, global relationships changed. Britain left India, and Paki- 
stan took control of Pushtunistan, a section of disputed land between Afghanistan 
and Pakistan. Meanwhile, the United States and the Soviet Union became the two 
most powerful nations in the world.’ 

Mr. Collins notes that Afghanistan was not courted by the United States 
after World War II. Given the geographic proximity of Afghanistan to the U.S.S.R., 
the United States turned, instead, to Iran and Pakistan. Until 1973, the Soviet’s 
military and economic aid to Afghanistan exceeded United States aid by a margin 
of three-to-one. Soviet-Afghan relations were very close during the time Mohammed 
Daoud was Prime Minister (1953-1963), and remained close during the constitu- 
tional monarchy (1963-1973).* 
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In 1973, Mohammed Daoud led a coup that toppled the constitutional 
monarchy. Following a ten-year absence, his return to power was accompanied by 
three important changes in world politics. First, the United States and the U.S.S.R. 
entered their most positive phase of detente.‘ Second, Sino-Soviet relations reached 
a low.’ Finally, oil-rich Islamic states became sources of aid and inspiration to other 
Islamic states.° 

Mohammed Daoud’s autocratic government lost support and, in 1978, the 
Saur Revolution ousted Prime Minister Daoud.’ During the ensuing period of 
disorder, U.S. Ambassador Adolph Dubs was kidnapped and killed while Soviet 
advisers watched.* Subsequently, a rebel attack on Herat ended with the massacre 
of the local Soviet advisory group. The many diverse ethnic groups in Afghanistan 
contributed to the disintegration of national unity. In December 1979, the Soviets 
sent their 105th Guards Airborne Division to Afghanistan and, by March 1980, the 
number of Soviet troops reached 85,000.° The Soviets followed this troop buildup by 
placing Balrak Karmal at the head of the Afghan government. The Soviet troops are 
still in Afghanistan, ‘‘buying time,’’’’ while the Soviets train some 20,000 young 
Afghans in the U.S.S.R. to become the builders of another Communist satellite." 

Currently, 120,000 Soviet and 30,000 Afghan troops are fighting approx- 
imately 100,000 freedom fighters.'? This ongoing Soviet-Afghan War is the longest 
military conflict in the history of the Soviet Union. The Soviets, however, give no 
indication of changing their current course of action. ‘‘[T]he Russians do not need 
smashing victories to announce to their citizenry, as public opinion does not 
influence Soviet policy.’’" 

Mr. Collins addresses the Soviet motives for invading Afghanistan, noting 
that, although the precise motives behind the invasion are not known, some 
probable reasons can be proferred. The primary reasons put forth by Mr. Collins 
are the lack of order in Afghanistan, security concerns, commitments, prestige, and 
the lack of internal or external constraints on an invasion.'* 

Regardless of the reasons for invading, the author concludes that this war is 
in some ways a Soviet ‘‘victory.’’ Although the cost is great, the conflict provides the 
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Soviets with a training ground for tactics and weapons, and a potential future 
satellite. The Afghanistan conflict represents an example of the Soviet willingness 
to accept a long-term conflict where there is a perceived beneficial result.'° 

The Soviet Invasion of Afghanistan provides a critical analysis of this 
significant post-World War II political and military action. It is believed that the 
specific example is representative of a general Soviet approach to international 
relations and that lessons learned could be readily applied in future conflicts and 
other scenarios. 





15. Id. at 174. 
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Domestic activities aimed at disrupting national security can be controlled 
by increasing domestic intelligence capabilities, according to Intelligence Require- 
ments for the 1980's: Domestic Intelligence. This book examines our need for 
improved domestic intelligence and constitutional issues relating to domestic intel- 
ligence strategies. 

Domestic Intelligence is the sixth volume in a seven-volume series titled, 
Intelligence Requirements for the 1980’s. The Consortium for the Study of Intelli- 
gence' produced the series under the auspices of the National Strategy Information 
Center, Inc. This book combines the ideas, experiences, and findings of a diverse 
group of specialists, including law professors, current and former senior intelli- 
gence practitioners, and research organization members. 

Domestic Intelligence contains seven chapters, each with a different author. 
A discussion by other members of the Consortium follows each chapter, evaluating 
the particular author’s reasoning and providing alternative conclusions. Topics 
covered include domestic intelligence history, constitutional restraints, intelligence 
collection and analysis, Federal loyalty-security programs, attorney general guide- 
lines for investigation, and anticipated changes. Most authors agreed that domestic 
intelligence gathering methods need improvement, but many disagreea on how to 
improve them. 

After discussing domestic security needs, contributing authors strengthen 
the credibility of their arguments by balancing ‘‘(1) the interest of a civil society in 
keeping tabs on those who would use violence to achieve political ends against it, 
and (2) the liberties of individuals and associations that our state and national 
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constitutions guarantee.’”? For example, regarding terrorism, one writer explained 
the need for law enforcement to maintain ‘‘a sufficient monitoring presence on the 
violence-prone fringes of American folitical life so that we are not routinely taken 
by surprise when violence occurs and so that law enforcement has some chance of 
actually preventing violence and disruption from occurring at all.’’® Yet, 
intelligence-type investigations are based on more tenuous indications of possible 
future criminality, and are subject to attack on constitutional grounds. ‘‘Chilling 
effect”’ cases, protecting first amendment rights, were thoroughly analyzed to 
support the proposition that domestic intelligence programs may succeed as long as 
government interference remains indirect and speculative.‘ 

Domestic Intelligence stresses the need for new approaches toward 
improved domestic security. The goal of domestic intelligence is understanding, not 
enforcement. Using criminal standards as investigative thresholds results in a 
classic catch-22: Investigators cannot look because they do not know enough, and 
they do not know enough because they cannot look. One writer suggests, as a lower 
investigative threshold: ‘‘the threat of violence. . .plus any circumstantial indication 
to which the investigator is willing to commit himself for the record as making it 
appear [to him] that the threat is substantial.’ Fortunately, former Attorney 
General William French Smith’s new guidelines authorizing investigative activity 
make this distinction between ordinary criminal investigations and criminal intelli- 
gence investigations.° Intelligence efficiency and gathering could also be enhanced 
by increasing local law enforcement participation and by creating a Federal 
domestic intelligence agency, thereby relieving the burdens imposed on the Federal 
Bureau of Investigation. 

Emphasized throughout the book is the importance of increased public 
knowledge about threats to domestic security. ‘‘In democracy, the problem of 
domestic security is more amenable to prevention through recognition than to 
treatment by prosecution.’” As one Consortium member put it, ‘‘[m]ost people. . . 
do not want to be part of anything that harms their country or helps its enemies. If 
the public simply knows what these threats are and who is promoting them, the 
domestic security problem will take care of itself.’”"* Improved awareness in all 
sectors of American society is important because most Soviet successes result from 
exploiting those whose culture makes them unaware that the Soviets seek to 
manipulate them. 
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Domestic Intelligence provides a balanced and comprehensive overview of 
intelligence needs in the United States. With the current increase in terrorism 
world-wide and an enhanced concern regarding national security, Domestic Intelli- 
gence provides timely information for all concerned with the law, our Constitution, 
and the security of our country. 
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America has experienced a ‘“‘general drift of authority and responsibility to 
the President’’ over the past two centuries.' Louis Fisher’s Constitutional Conflicts 
Between Congress and the President is a comprehensive analysis of this drift, which 
traces the sources of conflicts between the two branches well beyond constitutional 
litigation. Mr. Fisher, in this update of his 1978 work, The Constitution Between 
Friends: Congress, the President, and the Law, provides a detailed discussion of 
numerous Supreme Court and lower Federal court decisions and examines the 
functional political forums—past, present, and future—where tensions between the 
two branches have occurred and are likely to recur. In the closing chapters the 
author offers admonitions regarding the drift of power to the President, well worth 
considering as the Constitution approaches its two-hundredth anniversary. 

In the initial chapters, the author contrasts recent case law construing basic 
tenets of the distribution of power within constitutional government’ with early 
writings that helped shape that distribution. Mr. Fisher posits that ‘‘ambition must 
be made to counteract ambition’’ between the branches of Federal government.‘ In 
constitutional litigation, which he earlier describes as simply ‘‘another form of 
politics,’ the counteraction has been one of mutual frustration between the execu- 
tive and legislative branches.’ This is evidenced by the President’s jealously- 
guarded removal power versus the role individual senators seek to play in 
appointments to the Federal bench. 

The ensuing chapters examine shifts in power between the two branches 
regarding domestic affairs. Mr. Fisher discusses the delegation by Congress of 
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legislative powers to the executive branch, Presidential and legislative vetoes, and 
the competition between the branches for control over information and money. 

Congressional delegation, as described by the author, has taken different 
forms, most notably through the Administrative Procedure Act of 1946, and by 
congressional acceptance of executive fiat by executive orders.° An understanding 
of both is essential, and Mr. Fisher’s book provides a good point of reference. 

Mr. Fisher analyzes the recent Supreme Court decision of Immigration and 
Naturalization Service v. Chadha, which declared unconstitutional the legislative 
veto established by the Reorganization Act of 1939.’ He asserts that the Court 
ignored a political quid pro quo which existed for years between the President and 
Congress, and granted an unfair advantage to the President.® 

According to Mr. Fisher, both the executive and legislative branches have 
been guilty of undermining the other’s control of information and money. With 
regard to information, this is developed through a discussion of case law and 
congressional hearings concerning the impact of congressional investigations on 
individual freedoms, the doctrine of executive privilege, and the history of the 
Freedom of Information Act.’ Concerning the money issue, the author presents a 
historical stalemate which may continue, pitting the President’s power of proposing 
expenditures against Congress’ power to revise executive estimates, causing the 
budget to increasingly acquire ‘‘a life of its own.’’"” 

In the final chapter, Mr. Fisher discusses the dramatic shift of power to the 
President regarding international relations, national security, and the war power. 
Mr. Fisher presents his concern about the possibility of ‘‘[p}residential action no 
longer tethered by law,’’" followed by a discussion of how Congress and the 
Supreme Court may counter this problem. 

Mr. Fisher expresses concerns over the shift of power to the President 
attendant to the War Powers Resolution of 1973.” In passing this legislation, 
Congress recognized that, in certain situations, the President will need to take 
emergency action without prior congressional approval.’* The author cites, with 
concern, the unilateral presidential action regarding the Mayaguez incident, the 
attempted hostage rescue in Iran, and the use of American troops in Grenada and 
Lebanon. Query, whether and to what extent, if any, should the President be 
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required to report to Congress in the event of ongoing military action? How do we 
avoid repeating the mistakes of Vietnam? 

Mr. Fisher provides an insightful and critical analysis of the history and 
trends in the interface between executive and legislative powers. In light of the 
heightened confusion of alliances in Central America and the Middle East, as well 
as escalating terrorism, Mr. Fisher has to admit that a ‘‘congressional product’’ is 
not necessarily preferable to a ‘‘presidential proposal.’’'’ By the same token, 
however, he closes with an admonition first offered by Justice Jackson in Youngs- 
town Sheet & Tube Co. v. Sawyer: ‘‘With all its defects, delays and inconveniences, 
men have discovered no technique for long preserving free government except that 
the executive be under the law, and that the law be made by Parliamentary 
deliberations.’’'® 





14. Id. at 323. 
15. Id. at 334 (quoting Youngstown v. Sawyer, 343 U.S. 579, 655 (1952) (Jackson, J., concurring)). 
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The mainstream of public opinion voices concern for the prevention of 
crime, but rarely does this concern touch upon the realities of the prison environ- 
ment. Once the individual transforms from an accused defendant to a convicted 
prisoner, the focus on his constitutional and legal guarantees becomes blurred 
behind the barriers of the prison walls. Dr. Bayard Marin, professor, lawyer, and 
author, brings into focus what transpires behind the seemingly impenetrable prison 
walls in his book Inside Justice: A Look Behind the Prison Walls.' Dr. Marin, 
formerly a captain in the Judge Advocate General’s Corps of the United States 
Army, undertakes an exhaustive comparative analysis of common prison offenses, 
along with the procedures utilized for internal discipline in prisons in Great Britain 
and the United States.’ 

Commensurate with the closing of the prison gate, the prisoner faces a 
social structure unlike that known or experienced by the rest of society. The nature 
of the prison environment necessitates enforcement of internal rules of conduct and 
discipline, which are intended, inter alia, to promote security, good order, and 
control. In both Britain and the United States, the guidelines for internal rules of 
conduct are typically enumerated in statutes, agency regulations, and prison rules. 
Of course, many of the offenses against internal discipline are criminal acts 
similarly punishable outside the prison walls.’ Conversely, many of the proscribed 
offenses seem harmless or trivial when viewed outside the prison context. For 
example, prisoners may be punished for talking, smoking, or unauthorized use of 
telephone, maii, or lavatory facilities. 

The punishments imposed for committing an offense against discipline 
vary, depending on the type and nature of the offense. With the use of tables, Dr. 
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2. Dr. Marin was stationed at the United States Disciplinary Barracks, Fort Leavenworth, Kansas. 
3. For example, assault, theft, extortion, and escape are common prison offenses. 
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Marin illustrates the types of punishable offenses and the punishments imposed in 
Britain and the United States.‘ Punishment practices can range from a mere 
caution to the prisoner, with an accompanying notation in his or her prison record, 
to forfeitures of privileges and ‘‘good-conduct time,’ to the most dreaded 
punishment—solitary confinement.’ 

The specific conditions under which solitary confinement is imposed vary 
from prison to prison. One solitary confinement practice, which Dr. Marin found 
particularly objectionable, was the use of ‘‘oriental”’ toilets.’ This degrading 
practice involves toilets which are merely holes, level with the cell floors, and which 
are flushed by officers outside the cells. In the United States, many of the revela- 
tions regarding the inhumane treatment of prisoners are the result of the American 
courts willingness to intercede on behalf of prisoner’s rights, based, in part, on 
eighth amendment prohibitions against cruel and unusual punishment.’ In Great 
Britain, on the other hand, where legal intervention has been minimal, objective 
information on solitary confinement conditions is sparse. 

Once an offense against discipline is alleged, the procedural disposition 
varies from Great Britain to the United States. Many of the distinctions can be 
attributed to the structural differences between the British and American penal 
systems. In Britain, restricted access to official information hampered Dr. Marin’s 
research. He was able, however, to discern the basics of British procedural review. 
The chief administrator for a prison is a governor. The governor, coexistent with his 
administrative duties, has extensive power to investigate, hear, and determine the 


punishment for offenses against discipline. In addition to the governor, Britain has 
unique agencies, outside the direct internal prison administration—Boards of 
Visitors (England) and Visiting Committees (Scotland)—whose roles include over- 
seeing prison operations and adjudicating more serious disciplinary offenses. 
American penal systems place the primary responsibility to hear and 
determine punishments for offenses against discipline on internal hearing bodies. 
These hearing bodies are comprised of comparatively low-ranking intra-prison 





4. B. Marin, supra note 1, at 47-48, 89 (1983). 

5. Id. at 90, 91, 94. 

6. Id. at 94-105. In the United States, the use of solitary confinement is authorized in every jurisdiction. 
Depending upon where the prison is located, solitary confinement may range from confinement in a 
prisoner’s own cell for extended periods to confinement in a separate, isolated cell without clothes, 
pillows, sheets, or hot water. In Great Britain, the specific form of the confinement practice will 
depend upon the location of the particular prison. /d. 

7. ‘‘Oriental”’ toilets, found in use throughout the United States, have been approved by the American 
Correctional Association. See id. at 95. Dr. Marin personally observed this form of solitary confine- 
ment facility while an active duty judge advocate in the United States Army. 

8. U.S. Const. amend. VIII. 
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personnel. Additionally, in contrast to the British governor, the American warden 
has no initial investigative function; his role in hearing the case and determining 
punishment is basically appellate or secondary in nature. 

The disciplinary procedures in both Great Britain and the United States do 
not afford the prisoner the comprehensive rights guaranteed in criminal proceed- 
ings.” Placed in a historical context, courts in both countries traditionally have 
followed a ‘‘hands off’’ doctrine, and only recently have begun to scrutinize 
internal prison practices and procedures. Judicial review in the United States has 
advanced prisoner’s rights significantly, while there is not evidence of such 
advancement in Britain. In recent years, the Supreme Court guaranteed prisoners 
the right to the due process requirements of written notice of the charges, and a 
written statement by the hearing body regarding the evidence relied upon to 
determine guilt."° To furnish the reader with a comparative analysis of the various 
procedural rights afforded a prisoner, Dr. Marin provides an illustrative chart 
which lists twenty-one elements of the disciplinary process, and the applicable 
rights afforded by each state." 

Dr. Marin provides the reader with extensive information regarding prison 
structures, offenses, punishments, and procedures in both Great Britain and the 
United States. His research evidences tenacity and he carefully analyzes applicable 
legislation and case law. Dr. Marin presents a comprehensive picture of the 
disciplinary process in prisons from the filing of a complaint to the decision on 


appeal. For the criminal law trial practitioner, an understanding of prison proce- 
dures will be extremely valuable in providing post-trial assistance for clients in that 
often-neglected period following the announcement of sentence. 





9. For example, in the United States and England, there is no nationally mandated right for a prisoner 
to have either retained or appointed counsel. 
10. See, Wolff v. McDonnell, 418 U.S. 539 (1974). 
11. B. Marin, supra note 1, at 166-67. 
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AND WHOIS THE SITUATIONAL LEADER?. . .It’s anybody any- 
where who recognizes that influencing behavior is not an event, but a 
process. The process entails assessing follower performance in relation to 
what the leader wants to accomplish and providing appropriate amounts of 
guidance and support. The Situational Leader is concerned about PEO- 
PLE and concerned about RESULTS, and BEHAVES in a manner where 
all parties win.' 


‘*This is an exciting period in understanding management practices and 
problems. There is an urgent awareness that the utilization of human resources is 
the real test of overall organizational success. The outcomes in our search for 
excellence will be the result of how we manage our people.’”” 

Naval personnel are certain to be in leadership or management positions 
during their careers. With the ubiquitous threat of congressional budget cuts, the 
success of an organization increasingly depends on the ability of supervisors to get 
100% performance out of subordinates. Although the Navy provides instruction in 
leadership concepts, we can all benefit from additional information regarding 
successful command skills. Dr. Paul Hersey provides such information in his 
concise presentation of The Situational Leader. 

Dr. Hersey is a behavioral scientist currently serving as the president of 
California American University, ‘‘a graduate program in Applied Behavioral Sci- 
ence for practicing managers [located] in Escondido, California.’** He is the 
founder of a managerial training center that provides expertise in leadership, 
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management, education, sales training, program development, and research. His 
Situational Leadership Model has been accepted and practiced throughout the 
world. 

Dr. Hersey’s purpose in authoring this work is to provide managers with a 
workable model of leadership techniques, combining theory with practical tools for 
implementation. The author explains in his introduction: ‘“This book is intended to 
help you maximize your potential as a leader and as a manager because sometimes 
things just don’t turn out the way they’re supposed to—especially when other 
people are involved.’ 

The Situational Leader is organized into seven chapters. Before and after 
each chapter, the author includes an entertaining dialogue between ‘‘the boss’’ and 
the new oncoming department manager. The dialogue helps the reader visualize 
some of the less tangible theories and provides a smooth transition into proceeding 
topics. Throughout the book, the author provides charts and graphs which assist the 
reader in comparing appropriate leadership styles with situationally specific behav- 
iors of subordinates. Overall, the book is so well-organized, it only requires an 
afternoon of time to learn some valuable management and leadership techniques. 

Initially, the author explains concepts of managing people. Success in 
managing people, recites Dr. Hersey, is contingent upon developing the following 
skills: ‘‘understanding people’s past behavior; predicting future behavior; and 
directing, changing, and controlling behavior [i.e., influencing].’”® 

The author explains these concepts in terms of leadership styles. Not 
surprisingly, the leadership styles presented include leaders giving a great amount 
of direction and leaders who seem to take a ‘‘hands-off’’ approach to directing 
subordinates. The author explains situations in which not only these extreme styles, 
but also styles evidencing moderate amounts of direction, are useful and necessary. 

The second half of the book analyzes various working situations and the 
factors a leader should weigh when selecting appropriate leadership approaches. 
The author is concerned with management’s perspective of a situation, as well as 
the subordinates’ perception of duties and their work environment. Additionally, 
the author discusses concepts of power, and the best use of different sources of 
power, in order to effectively ‘‘take charge.’” Finally, the author explains concepts 
of long-term motivation, ‘‘growing winners,’’ and long-term trouble-shooting and 
problem solving.’ 

Overall, Dr. Hersey provides new as well as experienced leaders with useful 
information for developing human resources. He presents not only theories, but 
also realistic examples and the practical means for implementing the theories. Dr. 





4. Id. at 9. 

5. Id. at 20. 

6. Id. at 73-86. 
7. Id. at 87-109. 
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Hersey’s book provides a clear and readily applied explanation of how to become a 
successful situational leader and how to create a successful organization. 
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‘‘Decency, security, and liberty alike demand that government officials be 
subjected to the same rules of conduct that are commands to the citizen.’”' To assist 
government officials in abiding by these rules, Professors Klotter and Kanovitz, in 
Constitutional Law, ‘‘present an up-to-date analysis of critical constitutional issues 
affecting the professional activities of justice personnel.’ This text, originally 
titled Constitutional Law for Police; is oriented toward an audience which is 
“‘engaged in the immense task of enforcing the criminal laws of the fifty states and 
of the United States.’” 

Part I of Constitutional Law provides an insightful analysis of current 
constitutional issues in light of recent court decisions. To assist the reader, the 
authors also provide, in Parts II and III, texts of court opinions, the Omnibus Crime 
Control and Safe Streets Act,’ and the Constitution. Accordingly, Professors Klotter 
and Kanovitz present for the reader a single volume mini-library for quick refer- 
ence regarding critical constitutional questions impacting on law enforcement. 

Although the book does not exhaust the myriad ramifications concerning 
the above issues, it does apprise the reader of the parameters of each issue. It also 
discusses the judicial gloss imposed upon the constitutional strictures. in addition 
to presenting the current interpretations of constitutional issues, the authors 
provide a concise discussion of the historical and judicial antecedents of the law and 
a useful summary at the end of each chapter. Those chapters dealing with search 
and seizure, interrogations and confessions, self-incrimination, and assistance of 
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5. 18 U.S.C. §§ 2510-2520 (1982). See J. Klotter & J. Kanovitz, supra note 1, at 680-94. 
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counsel also include cautionary practical suggestions. For example, in the area of 
confessions, the authors discuss the practical application of the requirements 
established in Miranda v. Arizona’ and post-Miranda decisions.’ The practice 
pointers include use of a confession, obtained in violation of one person’s rights, 
against another person, whose rights were not violated.’ The authors also discuss 
the use of a confession taken by a person acting in a nonofficial capacity, and the 
proper administration of Miranda warnings.’ 

From the perspective of the military law practitioner, the book has two 
drawbacks. The text addresses not only the constitutional guarantees as they are 
applicable to the Federal government, but also their ‘‘federalization”’ or applicabil- 
ity to state action through the due process clause of the fourteenth amendment.” 
Thus, the book includes a significant amount of material of little direct utility to 
military practitioners. Similarly, albeit somewhat contradictorily, judge advocates 
will find that the utility of the book is limited by the narrowness of its scope. The 
book cites no decisions from the Court of Military Appeals or from the Courts of 
Military Review. The Uniform Code of Military Justice is mentioned only in passing 
— the Constitution grants Congress ‘‘authority to establish the Code of Military 
Justice. ...’"" In fairness to the authors, they make no claim that the book will 
address the constitutional nuances of military law. 

The work clearly is of value to participants in the military justice process — 
not as a primary research tool, but as a well-written, comprehensive, ready desk 


reference. With the increasing ‘‘civilianization’’ of military justice, both procedur- 
ally and substantively, military lawyers must become increasingly familiar with the 
civilian courts’ interpretations of Federal constitutional provisions and the evolu- 
tionary process through which the law has developed in this area. 





6. 384 U.S. 436 (1966). 
7. See, e.g., Jenkins v. Anderson, 447 U.S. 231 (1980); United States v. Mandujano, 425 U.S. 564 (1976). 
8. J. Klotter & J. Kanovitz, supra note 1, at 332. 
9. Id. at 332-33. 
10. U.S. Const. amend. XIV, § 1. 
11. J. Klotter & J. Kanovitz, supra note 1, at 14. 
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Attempting to write on tax reform is like building a house on the Biblical 
shifting sands. Not only does the writer face the risk of his or her technical 
descriptions of various reform proposals becoming obsolete while the work is on the 
way to the printer, the term ‘‘tax reform”’ itself has different meanings in the minds 
of different people. For some, tax reform is merely an exercise in pragmatic politics; 
for others, it is a matter of ideology raised to the point of theology. 

Donald B. ‘Susswein drew upon his experience as counsel to the United 
. States Senate Committee on Finance, and as a Department of Justice attorney 
specializing in taxation, in writing comprehensive descriptions of every serious (and 
some not so serious) reform proposal that has been considered by Congress within 
the last two years. These descriptions analyze the policy justifications that underly 
each of the proposals, as well as the effect that each would have on different classes 
of taxpayers. The book also includes several appendices which detail the tax 
burdens of various industries and income classes, under each of the varying reform 
proposals, including, among others, Bradley-Gephardt,' Kemp-Kasten,’ Roth- 
Moore,’ and DeConcini-Shelby.‘ 

The appendices also provide ample support for one of the major justifica- 
tions advanced for tax reform, that being the equalization of the tax burden on 
different industries. Certainly, the American public has never intended that the 
petroleum, computers and office equipment, and rubber industries should have net 
tax burdens in excess of thirty-five percent, while the utilities, paper and wood, and 
telecommunications industries should have a net tax burden of less than ten 
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percent.> While the new tax law does contain certain favors for the major industries 
of the home states of key representatives, it goes far toward the goal of leveling the 
tax burden imposed on different industries. 

Mr. Susswein’s command of the subject is outstanding. The reader is able 
to glean from this volume a thorough understanding of the details and defects of the 
described proposals. For those who have struggled to understand the debate that 
has raged through Congress and the nation, this book is akin to a Rosetta Stone, 
whereby the foreign jargon of economists and tax specialists is communicated in 
plain English. 

As this review goes to print, the President has signed into law a major tax 
reform bill that includes basically the same reforms proposed by Senator Bradley 
and Representative Gephardt, with sweeteners for the home states of influential 
senators and representatives. Mr. Susswein, in thoroughly explaining these provi- 
sions, has succeeded in avoiding premature obsolescence, and his book retains its 
value as an explanation of the tax reform debate which has taken place. 

As one reads the book and searches for evidence of an ideological bias on 
the part of the author, it soon becomes clear that he presents no ideology other than 
the acquisition of power. To him, tax reform does not mean providing the American 
economy with incentives for investment, nor does it mean eliminating the working 
poor from the tax roles. It merely means conducting an exercise entitled ‘‘tax 
reform.” Mr. Susswein, having done ‘‘tax reform,’’ explains that his efforts line up 
with the American political elite. In the ever-changing world of ‘‘tax reform,” his 
efforts, however, have no meaning beyond the next election. 

This lack of a motivating ideology manifests itself in Mr. Susswein’s writing 
as a deep and abiding cynicism about the American political process. Over and over, 
Mr. Susswein expresses a sense of futility. concerning any real reform of the 
Internal Revenue Code, since any reform could easily be undone by a future 
Congress caving in to special interest lobbyists. 

A portion of this cynicism can be attributed to the fact, apparent to any 
informed observer of the tax laws, that somebody has to pay the taxes necessary to 
provide for the services our electorate expects. Since the poor have no money 
anyway, and the wealthy are too few to shoulder the entire burden, those taxes must 
come from the middle class. Thus, any tax reform can merely redistribute the 
burden among the members of this class. 

Whatever the effect of this redistribution, the events of the past year have 
rebutted Susswein’s presumption of an American political structure paralyzed by 
lobbyists and special interest groups. Americans can be justifiably proud of their 
Congress and their President for having laid the foundation for a new era of 
economic growth and expansion. 





5. Id. at 119-21. 
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In World Criminal Justice Systems, A Survey,' Richard Terrill presents a 
comparative analysis of the criminal justice systems of the major industrialized 
countries of the world. He uses a ‘‘macro-comparison’’ approach, comparing entire 
systems from anthropological-historical, institutional-structural, political-legal, 
social-philosophical, and aralytical-problems perspectives.’ His methodology is to 
define problems, identify goals, and discuss solutions employed by the countries 
surveyed. 

The criminal justice systems of England, France, Sweden, Japan, and the 
Soviet Union are discussed, including the police departments, judiciary, and correc- 
tional programs.’ The text addresses a broad spectrum of issues, from the methods 
used to educate attorneys to the procedures used to conduct trials. Regarding the 
justice systems, the author begins with the investigation of crimes and ends with the 
acquittal, or conviction and incarceration, of the accused. There is a separate 
discussion analyzing and comparing the juvenile justice systems of the countries. 

Unfortunately, this survey tends to become tedious. In deference to Mr. 
Terrill, the text is easy to read and contains excellent descriptions of methods used 
by the countries to fight crime. An attorney whose time is limited will find it easy to 
put the book down and return to it at a later date, without the necessity for review. 
Each chapter is devoted to a description of one country’s criminal justice system 
and the reader need only complete one chapter per sitting. It is precisely this format 
that contributes to the tedium. There is a feeling of deja vu because of the 
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repetition of headings and subheadings in each chapter. One gets the feeling of 
being guided through the criminal justice systems of the world much like a 
grammar school student using a spelling book. 

Despite weaknesses in format, the survey emphasizes the fact that the 
modern industrialized countries of the world share common problems, and the 
stratagems used to resolve criminal issues are surprisingly similar. For instance, the 
powers of the police to make arrests and enter people’s homes are normally 
tempered by some concern for individual rights. All countries have some methods 
instituted whereby police actions are regulated by a judicial officer. Should evi- 
dence be obtained in violation of law or regulation, the remedy varies. Some 
countries provide for the exclusion of the evidence. Investigative methods vary. In 
countries with a national police force, procedures are standardized.‘ Countries 
whose police forces are formed along regional lines tend to accept a more individu- 
alized approach to law enforcement.® 

All countries recognize the right of the accused to be represented at trial by 
a defense counsel. Some countries authorize this representation at the very instant 
that the accused is identified as a suspect. The defense counsel can take an active 
role in the investigation and may suggest areas to be explored by the police. He is 
also authorized to interview witnesses along with the police. Other countries allow 
defense representation only at trial. All countries authorize broad discovery. 

Trial procedures vary, but the right to examine or cross-examine witnesses 
is universally accepted. Interestingly enough, the use of the jury trial appears to be 
on the decline. Most countries have concluded that a specialized expertise is 
required which is not found in lay juries. 

Many countries provide for the active participation of the victim of crime in 
the judicial process. France has instituted a procedure whereby the victim has an 
attorney at trial. The victim’s counsel is allowed to examine witnesses, present 
evidence, and make argument.® Once the accused is convicted, the judges can 
decide on appropriate damages to be levied against the offending party. Almost all 
countries surveyed authorize some form of participation by the victim to include 
the authority to prosecute and seek damages with or without the assistance of the 
state. 

All countries subscribe to a sentencing philosophy that is conducive to 
rehabilitation. The most enlightening system appears to rest in France, where they 
utilize a sentencing judge who provides for a degree of uniformity of punishment.’ 
This judge is expected to keep abreast of the conditions in the physical plant, 
inmate safety, and security. He is also required to visit confinement facilities and 





4. For example, Sweden opted for a national police force in 1965. See id. at 181. 
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6. See id. at 150-51. 

7. Id. at 154-56. 
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meet with individual inmates on request. Although he has no control over manage- 
ment of the prisons, he has the authority to alter the inmate’s sentence. The 
procedure has its limitations, but does. provide for a continuous individualized 
rehabilitation program. 

All countries provide for an appellate process. Appeals at intermediate 
appellate courts normally involve issues of both fact and law which can be raised by 
either party. Almost all countries authorize the appellate courts to affirm the 
original judgment, reverse it, and/or remand the case to the original trial court for 
another trial. France, again, is unique in that the rehearing court is not obliged to 
follow the appellate court’s direction. If a second petition to the appellate court is 
raised, because of the rehearing court’s unwillingness to follow the high court’s 
direction, the matter would be considered anew by the high court en banc.’ If the 
full court quashes the decision and sends the matter back to a second rehearing, 
that court must comply with the wishes of the appellate court. The judicial 
hierarchy in most countries provide that appeals to the highest court be by petition 
for review on matters of law. The highest appellate courts have absolute discretion 
in determining whether or not the petition will be accepted. 

Mr. Terrill’s book begins with the premise that the reader is conversant with 
the criminal justice system in the United States. Even the most accomplished 
criminal attorney, however, must admit that he is not conversant with all aspects of 
our system. As a result, one of the glaring inadequacies of the book is that there is 
no attempt made by the author to describe, even by inference, the procedures used 
in this country. More importantly, the author does not provide the reader with his 
insights on what procedures could be best applied to our form of criminal justice. 

If one wishes to have a handy reference ‘book to the criminal justice 
procedures presently used by other modern industrialized countries, this book 
should become part of his or her reference library. This text, however, is not 
recommended for the reader who is seeking a scholarly discussion on the strengths 
and weaknesses of the world’s criminal justice systems or one desiring a compara- 
tive analysis involving the United States system of justice. 





8. Id. at 153. 
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